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SAUL BOYARSKY, M.D., J.D., 

l 

Q. About how much time a week do you spend doing 

2 

of Uwtul age, having bean first: duly svorn to toll the 

2 

that at St. Louis University? 

3 

truth, the whole truth, and nothing but the truth, deposes 

3 

A. I think it's regularly two to three hours a week 

4 

and Says 

behalf Defendants, as follows: 

4 

of committed time, perhaps a little more. And of course 

5 


DIRECT KXWCMATIOW 

5 

vacations make it less. 

6 

BY MR* VORTHRIP: 

6 

Q. You mentioned Washington University. Would you 

7 

0. 

State your full name, please. 

7 

tell me again what you do there? 

B 

A* 

My name is Saul Boyarsky. 

8 

A. Right now what I do there is participate in a new 

9 

Q- 

Where do you live? 

9 

branch of university college which is called Life Long 

10 

A* 

I livo i„ [DELETED] 

10 

Learning Institute. It's a peer learning program for people 

11 

Q* 

Can you give me your address? 

11 

over 55. 

12 

A. 

x iivo oo [DELETED] 

12 

Q. And what do you do in connection with that 

13 

Q* 

Do you have an office in addition to your home? 

13 

program? 

14 

A. 

1 have a home office. 

14 

A. Well, I'm on the steering committee. I've helped 

15 

0- 

What type of work do you do out of your home 

15 

organize it. And I've offered a course, I've offered courses 

16 

office? 


16 

over the past, I think, two to three years. 

17 

A. 

I do consulting work* 

17 

Q. And what kind of courses do you teach? 

IB 

Q. 

And when you say consulting work would you 

18 

A. Well, one of them was called Truthfulness in 

19 

describe 

that for me, please? 

19 

Public Life. 

20 

A. 

I do forensic urology consulting work. 

20 

Q. And what else? 

21 

Q- 

And what, if you would describe it, do you mean 

21 

A. The other one was Comparative Religion, 

22 


22 

monotheism.______ 
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1 

A* 

As you know I'm a lawyer and a urologist. And I 

1 

Q. About how much time a week do you spend on that 

2 

consult 

on questions of urology that lawyers pose or judges 

2 

work? 

3 

pose or 

doctors pose. And I'm trying to develop a branch of 

3 

A. It doesn't quite count out that way. We offer 

4 

urology called forensic urology much as forensic pathology or 

4 

eight sessions as weekly intervals of two hours each. And 

5 

forensic psychiatry has already been established. 

5 

the preparation time, of course, is quite a bit more than the 

6 


I also do some industrial consulting. I do 

6 

sessions. Then we have committee meetings throughout the 

7 

consulting for the food and drug achaini strati on* 1 do some 

7 

year. 

B 

writing. 

I do lecturing and give courses at Washington 

8 

We have cycled, I have cycled one course, the 

9 

University In the Life Long Learning Institute. And X r m a 

9 

first course. Truthfulness, three to four times; three times 

10 

clinical professor of urology at St. Louis University, but I 

10 

myself and four times as a participant. And I'm on the 

11 

don't use offices down there* I use the same home office. 

11 

second cycle of the Comparative Religions course. 

12 

Q- 

You say you are a clinical professor of urology 

12 

Q. Would I be correct in thinking that the 

13 

at St. Louis University? 

13 

Comparative Religion course would not have anything to do 

14 

A. 

Yes. 

14 

with your expertise and work as a forensic urologist? 

15 

Q- 

Do you teach a course there now? 

15 

A. Well, at the first approximation you might say 

16 

A. 

I participate in the teaching of residents and 

16 

formally it has no relation. I don't want to get into any 

17 

medical 

students in urology* 

17 

theological arguments with you about how important God is in 

18 

0. 

what is the extent of chat? Bow do you do that? 

18 

our personal lives or public lives, so I think we best just 

19 

A. 

The extent of that is to go down to conferences 

19 

leave it at that point. There might be some gray areas in 

20 

and rounds, participate In the rounds, occasionally give a 

20 

that generalization. 

21 

lecture. 

attend the journal clubs and whatever discussions 

21 

Q. Now what about the Truthfulness in Public Life 

22 _ 

_follow r 
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1 

urology work? 

1 

devoted to it, no. 

2 

A. Well, the first answer would hold, the answer to 

2 

Q. Would you be willing to provide us with your 

3 

the previous question would hold to some extent for this 

3 

notes and course materials that relate to the tobacco 

4 

course except that the truthfulness course has spilled over 

4 

industry? 

5 

into industrial misbehavior like the Dow Coming breast 

5 

A. Surely. 

6 

implant case and the Whistle Blowers for Archer Daniels 

6 

MR, NORTHRIP: I'd ask you to do that then, 

7 

Midland and the tobacco industry. So we have discussed the 

7 

please, Charles. 

8 

tobacco industry in classes. 

8 

MR. PATRICK: All right. We'll gather them up 

9 

Q. Have you prepared course materials for your 

9 

to the extent that he has them. 

10 

discussion in the tobacco industry? 

10 

MR. NORTHRIP: Okay. 

11 

A. Yes, I have. 

11 

BY MR. NORTHRIP: 

12 

Q. And when did you do your preparation of the 

12 

Q. I assume from your answers that you have not used 

13 

course materials for your discussion of the tobacco industry? 

13 

any of the materials you have been provided in connection 

14 

A. I can't tell you exactly. I would have to go 

14 

with the Moore case for this course? 

15 

back and look at the schedules if I still have them. 

15 

A. No, I didn't. 

16 

Q. What would be your best judgment that you could 

16 

Q. Now we've talked about what you do at Washington 

17 

give me? 

17 

University and we've talked about what you do at St. Louis 

18 

A. My best guess? 

18 

University. Do you hold any other university positions? 

19 

Q. Uh-huh. 

19 

A. Not really. I'm emeritus urologist at BJC, 

20 

A. Somewhere around two years ago. 

20 

Barnes Jewish Christian Medical Center. 

21 

Q. Two years ago? 

21 

Q. Do you perform any duties in connection with 

22 

A. No. somewhere around two vears ago. 


that? 
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1 

Q. Somewhere around two years ago? 

1 

A. I'm emeritus urologist there and I do attend 

2 

A. Yes. 

2 

those conferences. I attend the grand rounds quite regularly 

3 

Q. Would be your best judgment that you prepared 

3 

and very often some of the other conferences too. 

4 

that? 

4 

Q. And when you say attend a conference, can you 

5 

A. No, it would be my best guess. 

5 

tell me what goes on? Are you a speaker at the conference? 

6 

Q, Have you updated that material since two years 

6 

A. Rarely. Well, Saturday we had two cases 

7 

ago? 

7 

presented in depth and a lecture prior, the usual format. 

8 

A. Only insofar that I've managed to either get 

8 

It's two to three cases. 

9 

clippings or been given clippings by the class so that all 

9 

Q. How often do you attend those conferences at 

10 

the materials are not mine, are not gathered by me. 

10 

Barnes? 

11 

Q. So to get that material you have gotten clippings 

11 

A. They are held weekly. And I take most of them 

12 

yourself and who did you say you had gotten clippings from7 

12 

in. That's not true this year because I've had some illness 

13 

A. The members of the class. 

13 

in the family so I've missed a good bit of the previous ones. 

14 

Q. Any other source of materials for your notes and 

14 

And then the special ones are catch as catch can at both 

15 

work on the tobacco industry? 

15 

universities. We have visiting professors and visiting 

16 

A. The basic text that we use was Lying, Moral 

16 

lecturers. And if I can make it I will very often go down on 

17 

Choice in Public and Private Life by Cecilia Bok, B-O-K, 

17 

campus, to either campus, and attend. 

18 

which was published, I think, around 1989. 

18 

Q. When you are going how long do those lectures 

19 

Q. Did that have any material in it on the tobacco 

19 

generally last? 

20 

industry? 

20 

A. Lectures? 

21 

A. I don't recall whether it did or it didn't. She 

21 

q. Well conference, I should say. 

22 - 

may have mentioned it in passing. It did not have a chapter 

22 — 
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1 

And of course they run over, occasionally end early. 

1 

Q. Can you tell me about that, please? 

2 

Q. And you go to those maybe once a week under 

2 

A. Well, I have to lecture to the residents on legal 

3 

normal circumstances; is that correct? 

3 

topic. And I'll probably lecture to them on medical 

4 

A. Well, normally I do three hours a week. 

4 

malpractice in testifying. I have to lecture in May in 

5 

Q. Then you mentioned, I think, some work for, did 

5 

Haifa, Israel. I intend to lecture on informed consent. 

6 

you say the FDA? 

6 

I'll probably have three lectures, one on legal aspects, one 

7 

A. Yes. 

7 

on medical aspects and one on ethical aspects. 

8 

Q. Would you describe that work for me, please? 

8 

Q. Of informed consent? 

9 

A. I'm a consultant to the panel on genital urinary 

9 

A. Of informed consent. We'll go through the same 

10 

devices. 

10 

area, three different view points. 

11 

Q. I'm sorry, I didn't hear that. 

11 

Q. Is there any other work that we haven't talked 

12 

A. Genital urinary devices. 

12 

about in detail or in some detail other than your forensic 

13 

Q. Have you had any other consulting for the fda? 

13 

urology consulting that you do out of your office at home? 

14 

A. Yes. I consult to other panels or other 

14 

A. Yes, but nothing that's professional. 

15 

committees. 

15 

Q. And nothing that would have anything to do with 

16 

Q. Can you tell me the other panels you have 

16 

the subject matter of this case? 

17 

consulted for? 

17 

A. Correct. And I can explain that. I do what I 

18 

A. There was one committee that met on biologicals, 

18 

consider academic research in that office. 

19 

but it was really a radiologic drug devised on the biological 

19 

Q. I'm not sure I need to explain to you, and we've 

20 

principle. So we had to hear that case. 

20 

gotten into it a little bit, the format of a deposition. I 

21 

Q. Would any of your work on the panel of genital 

21 

think Charles has told you that we'll go from approximately 9 

\m 
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1 

you are going to testify about in this case? 

i 

in Mississippi. And I'm happy for you to have about an hour 

2 

A. I don't believe so. 

2 

break for lunch and if you need a break at some time just let 

3 

Q. And how about the biological radiologic drug 

3 

me know and we'll take it. 

4 

panel? 

4 

A. Sure. 

5 

A. Only remotely as a possible diagnostic tool in 

5 

Q. Is there any reason today why you wouldn't be 

6 

certain cases, certain patients with cancer, but not 

6 

able to understand or respond to my questions? 

7 

directly. 

7 

A. Not that I know right now. 

8 

Q. Have you served on any other FDA panels? 

8 

Q. If you don't understand a question, as you know, 

9 

A. I'm sure I have because my name is in a pool of 

9 

don't guess at it, just ask me and I'll restate it or 

10 

consultants and through the years I've participated in 

10 

rephrase it until we have some kind of meeting of the minds 

11 

several others, but not recently. 

11 

on what I'm asking. 

12 

Q. Now you mentioned that you were doing writing? 

12 

A. Sure. 

13 

A. Yes. 

13 

Q. You are an attorney as well as an M.D.? 

14 

Q. Are you writing on any subject now that would 

14 

A. Yes. 

15 

have anything to do with the subject matter of this case? 

15 

Q. When did you begin law school? 

16 

A. Not directly. Let me try to run them through. 

16 

A, I began law school around 1976 or thereabouts. 

17 

Nothing new that you haven't already touched on 

17 

Q. And when you began law school how much time were 

18 

or that I haven't touched on in my answers or that is not 

18 

you spending on law school? 

19 

covered in my curriculum vitae. 

19 

A. I began by taking one course at a time. And as I 

20 

Q. Now I think you may have mentioned lecturing in 

20 

recall, I began taking that fust course without credit just 

21 

addition to the duties we've talked about? 

21 

to learn something about torts. And I went for several years 

m 

A _Yes._„__ 
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1 

Q. And at some point you decided to go ahead and get 

l 

A. Well, they reflect them, but they don't chronicle 

2 

the degree? 

2 

them at all because there's a time lag. No. They only give 

3 

A. Yes. 

3 

an idea of the topics, but they don't give you an idea of 

4 

Q. And when did you get your degree? 

4 

proportion or exact date. 

5 

A. I got my degree in 1981. 

5 

Q. But essentially the areas where you have done 

6 

Q. So at some point you then shifted to a heavier 

6 

research both before and after law school would be reflected 

7 

load in law school; is that correct? 

7 

there; is that correct? 

8 

A. It was a gradual transition, it was not a sudden 

8 

A. To some extent only. We tend to publish only 

9 

one because as I went from one course to two courses that was 

9 

what's new and what we have to contribute. We sometimes do a 

10 

a heavy load because I had not given up any of my other 

10 

lot of research in other areas that doesn't show and is 

11 

activities. 

11 

discarded because it's not productive in changing anybody's 

12 

And your question, the thrust of your question 

12 

minds or beliefs or data. 

13 

applies only to the last year when I took so many writing 

13 

Q. It doesn't add anything to stay in knowledge? 

14 

courses without a deadline that I found myself burdened, but 

14 

A, That's one way of putting it. 

15 

I just stretched out the time. 

15 

Q. Is that a reasonably accurate way of putting it? 

16 

Q. So you continued -- do I understand you 

16 

A. That's one way or also it's time spent in gearing 

17 

correctly, you continued to engage in your medical duties 

17 

up, gearing up and gearing up. It doesn't show. 

18 

throughout law school? 

18 

Q. So would it be correct to say that you geared 

19 

A. Yes. 

19 

down and came to a stop on your laboratory research when you 

20 

Q. And could you roughly describe those during the 

20 

entered law school? 

21 

time period say '76 to '81 when you graduated from law 

21 

A. It's pretty well synchronized and meshed over 

22_ 

school? 

22 

several vears before and several vears after. It was a 
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1 

A. No more. They faded into past history. I was 

1 

gradual transition. And the laboratory work had slowed down 

2 

professor of urology at Washington University. I can 

2 

for several years prior. 

3 

describe them best by saying that I substituted my law school 

3 

Q. And when did it really come to a stop? 

4 

for my laboratory research in my academic duties which is not 

4 

A. I don't recall. In the early '70's, in '74, '75. 

5 

a very — which is an approximate way. It's a workable way 

5 

It never came to a complete stop. These things have a life 

6 

of describing what happened. 

6 

of their own. It didn't stop. 

7 

Q. So you essentially continued with your teaching 

7 

Q. Well, you're not doing laboratory research, are 

8 

duties? 

8 

you, today? 

9 

A. Yes. 

9 

A. No, I'm not, but I participated in one piece of 

10 

Q. And did you continue seeing patients? Were you 

10 

research until just a few years ago, not as a laboratory 

11 

seeing patients at that time? 

11 

person, but as a member of the team. 

12 

A. Yes. 

12 

Q. But essentially would it be correct to say, I'm 

13 

Q. But you stopped essentially your laboratory 

13 

just trying to find out, that your laboratory work as a 

14 

research? 

14 

significant part of your practice slowed down and came to a 

15 

A. Yes, in the sense that I closed down most of my 

15 

stop in the '70's sometime? 

16 

laboratories. As I say, the bulk of my research became law 

16 

A. As a significant part of my professional life and 

17 

rather than urodynamics. 

17 

my academic life and duties the laboratory activities 

18 

Q. In looking at your curriculum vitae would it be 

18 

diminished through the first half of the '70's, yes. That's 

19 

correct to say the articles, publications, presentations 

19 

as best as I remember them. 

20 

found there pretty accurately represent your laboratory work 

20 

Q. And then at some time except for consulting or 

21 

and what you were doing during the time period they were 

21 

limited involvement on teams it came to an end; is that 

22 

■ being authored? 

22 _ 

correct? 
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1 

A. I don't remember. What I do remember is that I 

1 

medical society on the malpractice crisis, medical societies 

2 

was always interested in laboratory work. Some of the 

2 

in Missouri, state and local as I recall. I volunteered for 

3 

projects never died. I participated in different 

3 

the Attorney General and we worked on fraudulent health 

4 

discussions. There's no way now to remember which ones. 

4 

devices which led to cooperation with the Food and Drug 

5 

It's like old friends, you don't drop friendships, you just 

5 

Administration again. 

6 

continue them. 

6 

I joined a law firm for half a year to a year 

7 

Q. Have you been involved in any laboratory research 

7 

part-time from the university, full-time with the firm. 

8 

that has anything to do with the subject matter of this 

8 

Q. Was that a plaintiff's law firm? 

9 

litigation that is not reflected in your C.V.? 

9 

A. And gradually the opportunity to testify would 

10 

A. Well, that’s easier to answer. Not since the, 

10 

come in as they always do even when it's not a lawyer. And 

11 

not since before 1970. 

11 

so that area kept pace with the others, what I now call 

12 

Q. And before 1970 were you involved in laboratory 

12 

forensic urology. 

13 

research that would deal with the subject matter of this case 

13 

Q. You mentioned this five year period when you were 

14 

that was not reflected in your C.V.? 

14 

in the Office of Law and Urology? 

15 

A. No, it's reflected in the C.V.. 

15 

A. Yes. 

16 

Q. So all the laboratory research that you have been 

16 

Q. Can you tell me approximately when that was? 

17 

involved in that would relate to this case is reflected in 

17 

A. I think it was'84 to'89. 

18 

your C.V.? 

18 

Q. And why did you give up that position? 

19 

A. Right. 

19 

A. I was forcibly retired at the age of 69. 

20 

Q. And after you graduated from law school did that 

20 

Q. And what did you do in the Office of Law and 

21 

result in an immediate change in your professional 

21 

Urology? 

m 

activities? 
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i 

A. Not the graduation, no, not the degree. 

1 

correction. 

2 

Q. What did then? 

2 

Q, You mentioned some things that you did, but what 

3 

A. I'm sorry? 

3 

did you do for the University? 

4 

Q. What did? 

4 

A. At that time? 

5 

A. My eyes. I developed eye problems. 

5 

Q. Yeah, the period of'84 to'89 in die Office of 

6 

Q. So as a result of developing eye problems you 

6 

Law and Urology. 

7 

gave up surgery; is that correct? 

7 

A. Well, my detractors in the medical profession 

8 

A. Yes. 

8 

would say that I did less than anything. I lowered the 

9 

Q. And did you give up seeing patients on a formal 

9 

quality of medicine by being a lawyer. But I didn't think so 

10 

basis? 

10 

and neither did the law faculty. 

11 

A. Yes. It went hand in hand. 

11 

Essentially I tried to create a bridge between 

12 

Q. And when was that, 1984 perhaps? 

12 

the two professions by being a lawyer in the medical school. 

13 

A. Yes. 

13 

As I recall, I went around and gave some talks, participated 

14 

Q. And would it be correct that when you made that 

14 

in conferences, tried to give the legal viewpoint. I spent a 

15 

change in 1984 as a result of your eye condition you then 

15 

lot of time with the medical society. I was involved in 

16 

shifted more of your work over to forensic urology? 

16 

lobbying for what we called tort reform in those days. 

17 

A. No, it wasn't something that I did. It's 

17 

Q. Would I be correct in thinking that the work you 

18 

something that happened. No, I didn't use that word then. I 

18 

did in the Office of Law and Urology would not have anything 

19 

used the term law and urology. And for five years at 

19 

to do with the subject matter of this case? 

20 

Washington University I had the Office of Law and Urology 

20 

A. Only remotely as it philosophically might, but 

21 

which was essentially me and my secretary. 

21 

not practically, no. 

wm 
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1 

some time, I believe you said, practicing law with a law 

l 

have some cases you were working on as an expert witness? 

2 

firm? 

2 

A. Probably, although it would be hard for me to 

3 

A. Yes. 

3 

dredge up which ones they were now. 

4 

Q. And that was about a year roughly? 

4 

Q. When did your volume of cases as an expert 

5 

A. As I recall it was less than a year. 

5 

witness begin to increase? 

6 

Q. And was that a plaintiff's firm primarily? 

6 

A. It began to increase, as I recall, a year or two 

7 

A. At first there were just four of us. Two were 

7 

after graduation when I decided I would pay more attention to 

8 

plaintiffs. Well, it was a litigation Firm and I'm not sure 

8 

it, that it was a good field for me to use my expertise in 

9 

it was always plaintiff's litigation. And the other man was 

9 

and I started to advertise. 

10 

a corporate attorney. 

10 

Q. And when did you first start advertising, do you 

11 

Q. When did you pass the bar? 

11 

recall? 

12 

A. I passed the bar in 1983. 

12 

A. It was after I went to the Clayton Bar 

13 

Q. Had you taken it prior to that time? 

13 

Association and saw a movie put out by the American Bar 

14 

A. Yes. 

14 

Association on how advertising could be ethical and in good 

15 

Q. And did not pass the first time? 

15 

taste as well as in bad taste and that the churches were 

16 

A. Yes. 

16 

doing it and the hospitals and all of the professionals. It 

17 

Q. After you passed the bar did you immediately 

17 

was after the supreme court decision by far, of course, you 

18 

begin any legal work? 

18 

know better than I. I would be hard put to tell you what 

19 

A. No, I didn't. 

19 

year though. 

20 

Q. When did you first begin to get work as an expert 

20 

Q. But somewhere around '84, '85, would you say? 

21 

witness in cases? 

21 

A. Probably. 

m 

A. Long ago. Long before I went to law school 

22 

O. And how did that affect the level and numbers of 
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i 

because as a professor I was approached by attorneys for 

1 

cases that you began to get? 

2 

opinions not infrequently. 

2 

A. It slowly increased them. 

3 

Q. And as a result of those approaches did you 

3 

Q. Where did you start advertising? 

4 

testify in cases or give depositions? 

4 

A. As I recall, I started in the Journal of the 

5 

A. Yes, I did. 

5 

American Bar Association. 

6 

Q. And did that continue up through until the time 

6 

Q. And did you subsequently advertise in other 

7 

you passed the bar? 

7 

journals? 

8 

A. Well, yes, it did. 

8 

A. Yes. 

9 

Q. Can you give me some idea of the volume of expert 

9 

Q. Can you tell me as best you can the various 

10 

witness work you were doing prior to the time you passed the 

10 

journals that you have advertised in? 

11 

bar? 

11 

A. Well, I have a list that I could bring to you if 

12 

A. Yes. It was low. 

12 

you want to know, but roughly they were the Journal of the 

13 

Q. Can you give me anything more specific? 

13 

American Bar Association, Trial Magazine, The National Law 

14 

A. It was intermittent and low, sporadic. 

14 

Journal and some six to twelve state law journals. 

15 

Q. Sometimes you'd have a case, sometimes you 

15 

Q. State of Mississippi? 

16 

wouldn't; is that correct? 

16 

A. No, no, mostly around Missouri and the two 

17 

A. Well, in the midst of a busy life it was one more 

17 

coasts. The closest I got to Mississippi was Texas. 

18 

piece of correspondence or one more file that I had to go 

18 

And then I listed with the National Forensic 

19 

through. I dispatched it and paid little attention to it. 

19 

Center in New Jersey which seemed to be a very reputable 

20 

Didn't have the appreciation that went on that I did after I 

20 

listing. Then I thought that was too unbalanced so I tried 

21 

went to law school. 

21 

to list with DRI, sent my name into them. And as far as I 
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1 

Q. Have you gotten any referrals from DRI? 

1 

urology because I have a rather expanded view of urology 

2 

A. I may have got one inquiry. I don't recall any 

2 

because of my academic and research background. 

3 

referrals. I don't always know what the source, what the 

3 

Q. Once you determine a call is in your area, and I 

4 

root of my referrals may be. 

4 

assume there's nothing apparent from the call that would 

5 

Q. Approximately how much are you now spending a 

5 

cause you to say I don't want to deal with this, what would 

6 

year on advertising? 

6 

be your next step? 

7 

MR. PATRICK: I'm going to object to the 

7 

A. I would talk to the attorney, first make sure he 

8 

question, but based on the understanding of the rules of how 

8 

is a reputable attorney and make sure there is no conflict of 

9 

these depositions take place I can make a formal objection, 

9 

interest in even looking at the case to avoid embarrassment 

10 

so you can answer or if you want to answer you may do so. 

10 

of having to return the case to them because it turns out to 

11 

A. I can only give you a partial answer because I 

11 

be somebody I know. And then I invite him to send the 

12 

didn't review those figures. I've never added them up. 

12 

records to me for evaluation. 

13 

BY MR. NORTHRIP: 

13 

Q. And do you have a set charge that you make for 

14 

Q. Just your best judgment. 

14 

evaluating records? 

15 

A. Well, that's an invitation to speculate. It's 

15 

A. Yes. Well, I have a set fee schedule which I 

16 

certainly more than 2,000 a year and certainly less than 

16 

usually follow, but not always. 

17 

10,000. I'd be surprised if it ever reached 5,000, but I 

17 

Q. Would you tell me what your set fee schedule is? 

18 

cannot give you a figure. And it changes from year to year. 

18 

A. The current fee schedule is $1,500 to take a new 

19 

Q. Has your forensic urology, would you call it 

19 

case and $350 an hour for overflow work beyond three hours. 

20 

practice? 

20 

Q. So if you were to take a case and look at it for 

21 

A. Yes. 

21 

three hours, decide you didn't want to lake it would you make 

22— 

-Q. Has vour forensic urology practice, which I think 

22 

the $1,500 charge? 
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1 

of it as your expert witness work, has that expanded steadily 

1 

A. Yes, I would. 

2 

since 1984, '85? 

2 

Q. And then you would charge thereafter $350 an 

3 

A. No, it’s leveled off because I don’t let it. 

3 

hour? 

4 

Q. Can you describe for me a typical year in the 

4 

A. Yes, in the usual case; not all of them. 

5 

'90’s how many calls would you get, how many cases would you 

5 

Q. Can you tell me what would be an unusual case? 

6 

consider, how many cases would you take? 

6 

A. Well, one attorney called me up and said he had a 

7 

A. I try to keep track of my calls. And it became 

7 

very poor client and I reviewed the case for $300. Another 

8 

uninformative and unfeasible. All I can tell you is I get 

8 

one was a man on dialysis. I reviewed the case, I think, for 

9 

many more calls than I take cases. 

9 

500 and spent a lot of time on it, far more than it deserved. 

10 

Q. And when you get a call and you don't take the 

10 

And then I'm charging Mr. Patrick $400 an hour. 

11 

case does that mean you turn it down on the call or do you 

11 

Q. Okay. And how about the deposition here today, 

12 

examine the case and look at the facts and decide for some 

12 

what are you charging for that? 

13 

reason or another you don't want to be involved? 

13 

A. I usually charge $1,500 for the first two hours 

14 

A. Well, it's like a multiple choice exam, any or 

14 

of deposition and then $350 after that. That's for the 

15 

all of these and more besides. Anything can happen. 

15 

ordinary case. 

16 

Q. So you might just turn a call down? 

16 

MR. northrip: off the record for a minute. 

17 

A. Turn the call down, it's not in my area or 

17 

(Whereupon a brief discussion was 
held off the record.) 

18 

occasionally get calls from patients or individuals acting 

18 

BY MR. NORTHRIP: 

19 

per se. I can't ethically take that kind of a case. 

19 

Q. I'm sorry, I didn't understand. You said this is 

20 

Q. When you say not in your area, what would you 

20 

not the ordinary case? 

21 

consider your area? 

21 

A. No, this is $400 an hour. Yes, I suppose, I 

22_ 

-A—Urology or my research interests related to 

22 
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1 cheaper and the new rate is cheaper. 

2 That was mean* to be a bad joke, not testimony. 

3 Q. When you were practicing law with the law firm 

4 about a year did you participate in any trials, take any 

5 depositions? 

6 A, I participated in one trial and some depositions, 

7 yes. 

8 MR. NORTHRIP: Would you mark this, please. 

9 (Defendant's Exhibit No. 1 marked 
for identification.) 

10 

BY MR. NORTHRIP: 

11 

Q* Let me hand you what has been marked as 

12 

Defendant's Exhibit 1 and ask if you can identify that 

13 

document? 

14 

A. This is a list of the depositions that I have 

15 

given as of the end of 1994 and trials. 

16 

MR, PATRICK: May I see that just for a second, 

17 

please? 

18 

BY MR. NORTHRIP; 

19 

Q. Have you brought that list up to date? 

20 

A. Pretty well, yes. Tve brought it up in better 

21 

shape now to conform to the new federal rules because 

22 

Page 36 

1 you make a year from your practice of forensic urology? 

2 A. Only approximately. 

3 Q. What would that be? 

4 A. It's somewhere between $40,000 and $80,000 a 

5 year. 

6 Q. And has that been going up over the last few 

7 years? 

8 A. No. 

9 Q. Your rates have gone up, have they not? 

10 A. Yes. 

11 Q. And you are still doing -- 

12 A. Sir? 

13 Q. You're still doing quite a bit of forensic 

14 urology work, are you not? 

15 A. Yes. I'm semi-retired and this is hardly a 

16 full-time activity. 

17 Q. Can you tell me how your practice of forensic 

18 urology has changed or perhaps stayed the same over the years 

19 as it relates to representing plaintiffs or defendants? 

20 A. Well, you recognize that plaintiffs and 

21 defendants is a very broad category, vague to some extent 

22 because I take criminal cases and I take some products 

Page 35 

1 case. And of course the count is different now. 

2 Q, I'm sorry, I don’t know if I understand. 

3 A. The total is different 

4 Q. Now these are your depositions. 

5 MR. NORTHRIP: Why don't we mark this. 

6 (Defendant's Exhibit No. 2 marked 
for identification.) 

7 

BY MR. NORTHRIP: 

8 

Q. Let me hand you what has been marked as 

9 

Defendant's Exhibit 2 which appears to be a list of your 

10 

depositions and trials that occurred in 1996; is that 

11 

correct? 

12 

A. Yes, but it goes through January '97. 

13 

Q. It does not contain '95? 

14 

A. No, it doesn't 

15 

Q. So given Defendant's Exhibit 1 and Defendant’s 

16 

Exhibit 2 we would have to the best of your judgment your 

17 

trials and depositions up through February 1st, 1997 except 

18 

for 1995; is that correct? 

19 

A. Yes, 1 can supplement that though by tolling you 

20 

that the count on depositions was 94, total count was 94 to 

21 

the best of my recollection, depositions, and trials was 28. 

22 

Page 37 

1 liability cases and toxic cases and malpractice. 

2 I've been asked this many times. If you're 

3 looking for inquiries from plaintiffs' attorneys for a 

4 patient suing a doctor I can describe a definite impression 

5 that I've had is that when I started I took only defense 

6 cases for some time and was entirely defense oriented. And 

7 then I started taking both. That was along, that came along 

8 about the time I started to advertise. And gradually the 

9 advertisements brought in more plaintiffs' cases than defense 

10 cases. Now there seems to be something else operating 

11 influencing the flow of inquiries. Now it's leveling off and 

12 I'm having more defense. 

13 Q. In the medical malpractice? 

14 A. In the medical malpractice area. 

15 Q. How about in the products liability area? 

16 A. That's been sporadic so I can't even generalize 

17 about that. The same for the criminal. 

18 Q. Can you tell me, Doctor, in the various cases 

19 that you have consulted in have any had anything to do with 

20 the subject matter of this case? 

21 A. Well, I don't understand the question. What do 

22 _you jnean,..the.aubiect.matter of this case?—- 
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1 Q. Well, the area where you intend to testify in 

2 this case as reflected, I would assume, in your — 

3 A. Well, that description that was sent in to you 

4 ahead of time? 

5 Q. Yes, the stated subject matter and substance of 

6 your anticipated testimony. 

7 A. You mean the causation of bladder cancer and 

8 around the causation of bladder cancer? 

9 Q. Yes. 

10 A. Well, I suppose you could construe that every 

11 bladder case that I've testified on is involved, but I did 

12 not go through the same line of study or reasoning or 

13 intensity for those cases on causation as I did in 

14 preparation for this. And I can explain that if we ever get 

15 to my testimony on this. 

16 Q. Have you testified in cases involving bladder 

17 cancer? 

18 A. I don't recall a specific case now, but I don't 

19 see how I could have avoided missing a failure to diagnose 

20 case in that area because I've had several failure to 

21 diagnose cases, but I don't have a specific one in mind now. 

22 O. Do vou recall anv case where the causation of 

Page 40 

1 paper. So it would come to 30 to 40 hours. 

2 Q. Up to this time? 

3 A. Yes. 

4 Q. When were you first contacted about this case? 

5 A. In the summer of 1996 in July to the best of my 

6 reconstruction. 

7 Q. How did that contact come about? 

8 A. I don't recall if it was a phone call while I was 

9 out of the City for which I might not have kept as good notes 

10 as I usually do or if it was the first letter which was in 

11 early July from Mr. Patrick or if it was even earlier than 

12 that. 

13 Q. Would you have a record of that if it were a 

14 letter? 

15 A. No. I have very carefully thrown out all of the 

16 excess paper because the file was getting way too high. 

17 Q. When you say excess paper, what would that be? 

18 A. Scribblings, notes or letters of no consequence, 

19 canceled depositions, things like that. 

20 Q. Have you presented a bill? 

21 A. Several times, yes. 

22 o. And it's promptly paid. I assume? 

Page 39 

1 bladder cancer for whatever risk factor was involved? 

2 A. Well, all of them, because in reviewing the 

3 history and the physical, reviewing all the medical 

4 documentation I would have had to review the records. And in 

5 most of those histories there would be a history of the pack 

6 years smoked nowadays. 

7 Q. But that's not really my question. My question 

8 is, have you testified in a case involving bladder cancer 

9 either by deposition or trial where the issue involved what 

10 caused the bladder cancer? 

11 A. The issue of the causation? 

12 Q. Yes. 

13 A. I don't recall any, no. 

14 Q, Now you have told us how much you are going to 

15 charge plaintiff's counsel in this case. Have you kept a 

16 record of your time on this case so far? 

17 A. Yes. 

18 Q. Can you tell me how much time you have put in so 

19 far? 

20 A. Not precisely, but I've put in at least 30 hours 

21 and then whatever I did in preparation for this deposition, 

22—which was extensive preparation, because of the high pile of 

Page 41 

1 A. Yes. 

2 Q. And that would include the 30 to 40 hours you are 

3 talking about or would that be more? 

4 A. No, that's what I was describing. 

5 Q. Now you provided us your curriculum vitae as of 

6 March 31st, 1996. Have you updated it since then? 

7 A. No, 

8 (Defendant’s Exhibit No. 3 marked 
for identification.) 

9 

BY MR. NORTHRIP: 

10 

Q. Let me hand you what’s been marked as Defendant’s 

11 

Exhibit Number 3 and ask you if you can identify this 

12 

document? 

13 

A, Yes, it looks familiar. That’s the document we 

14 

were just alluding to. 

15 

Q. Can you tell me how this document came to be 

16 

prepared? 

17 

A. Well* from where I sit it was a matter of 

18 

discussion between me and* as I recall, Deanna Campbell and 

19 

Mr. Patrick trying to summarize my opinion. 

20 

Q. Was this discussion in person or by telephone? 

21 

A. No, it was by telephone. 

22 
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document? 

Page 42 

2 

A. I have no idea. 1 know I beat it up and made 


3 

sure that the wording suited, was comfortable to me. 


4 

Q. And does this document in your opinion accurately 


5 

reflect the subject matter and the substance of the testimony 


« 

you anticipate giving in this case? 


7 

A. In the sense that it summarizes it, yes. 


s 

Q. Now you subsequently prepared another document; 


9 

is that correct? 


10 

A. Yes. 


11 

Q. And do you have a copy of that with you? 


12 

A. Yes. 


13 

MR. NORTHRIP: Can we mark that, please? 


14 

(Defendant's Exhibit No. 4 marked 


15 

for identification.) 


16 

17 

BY MR. NORTHRIP: 

Q. Let me hand you Defendant’s Exhibit Number 4 


18 

which you have dated 2/17/97 and ask you if you can identify 


19 

this for me. It’s ten pages. The last one didn't get 


20 

21 

stapled on. 

A. This is a summary of my opinion on the causation 


22 

of bladder cancer insofar as cigarette smoke is involved and 
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1 Q. Doctor, does that cover the entire scope of your 1 

2 anticipated testimony? Is it in effect an elaboration of 2 

3 Exhibit 3? 3 

4 A. Well, I think different people would argue 4 

5 differently about that term. I can't answer that question. 5 

6 That shorter one was intended to summarize this longer one. 6 

7 Q. But the longer one covers comprehensively what 7 

8 you intend to testify to in this case? 8 

9 A. Yes. 9 

10 MR. PATRICK: Let me just object and maybe make 10 

11 a comment. The longer one from our perspective, and that is 11 

12 the Plaintiff's perspective, is an elaboration of his opinion 12 

13 concerning causing of bladder cancer. There may be some 13 

14 other issues addressed in the statement of anticipated 14 

15 testimony that have been summarized that are not dealt with 15 

16 by his elaboration. 16 

17 In order words, there are some issues dealing 17 

18 with his practice as a urologist, practical questions that 18 

19 may arise and just generally defining the issues concerning 19 

20 causation. 20 

21 MR. northrip: Well, that leaves me a little 21 


Page 44 

1 to in addition to the causation of bladder cancer. 

2 MR. PATRICK: Not only will he be asked in his 

3 opinion what causes bladder cancer and whether or not 

4 cigarette smoking is a cause of bladder cancer, but how you 

5 can state that it can be said to be a cause as well as some 

6 issues that may pertain to bladder cancer either as a 

7 urologist or a surgeon or background concerning bladder 

8 cancer. 

9 But I think that really Exhibit Number 3 speaks 
!0 for itself in terms of what the issues are that he will 

1 discuss. 

2 MR. NORTHRIP: Well, what I really wanted to 

3 clarify is Exhibit Number 3 talks in terms of bronchogenic 

4 carcinoma, emphysema, chronic obstructive pulmonary disease, 

5 cardiovascular disease and then it says it also can cover 

6 bladder cancer. 

7 MR. PATRICK: Right. 

8 MR. NORTHRIP: I just wanted to understand that 

9 Dr. Boyarsky was going to be testifying as a urologist and 
0 that the focus of his testimony is on bladder cancer. 

1 MR. PATRICK: Yes, that is correct. We don't 

2 anticipate that we will be asking Dr. Boyarsky about his 

Page 45 

1 opinions in detail concerning any of the other diseases other 

2 than bladder cancer. 

3 MR. NORTHRIP: And when you are saying in 

4 detail? 

5 MR. PATRICK: well, I think the issue and the 

6 focus will be specifically on bladder cancer. There are 

7 plenty of other witnesses in this case that have already 

8 opined on lung cancer and other diseases. 


MR. NORTHRIP: Off the record. 

(Whereupon a brief recess was 

taken.) t 

(Defendant's Exhibit No. 5 marked 

for identification.) 

BY MR. NORTHRIP: 

Q. Dr. Boyarsky, let me hand you what has been 
marked Defendant's Exhibit No. 5 and ask you if you can 
identify that? 

A. Yes. 

Q. Would you identify it? 

A. This is a Xerox page from one of the latest 
textbooks and treatises on urological oncology, the one by 
Vogelzang, Shipley, Scardino and Coffey on cigarette smoking 
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] 

Q. And you say that was supposed to have been 

1 

MR. PATRICK: Right, I understand. And that's 

2 

attached to — 

2 

why I instructed it be faxed to you just as soon as we 

3 

A. To my ten pages, yes. 

3 

received it. 

4 

Q. When did you prepare these ten pages, Doctor, 

4 

MR. NORTHRIP: Thank you. 

5 

that's reflected in Defendant's Exhibit 4? 

5 

BY MR. NORTHRIP: 

6 

A. I prepared them for the deposition which was to 

6 

Q. So you really consulted very little with 

7 

have been last fall sometime, if you recall. And I did it 

7 

Plaintiffs attorney about this draft; is that correct? 

8 

over the summer and over the fall as I did my research. By 

8 

A. I would hope so. I was giving him a urological 

9 

research I mean reading and studying and consideration. 

9 

opinion, not a legal opinion. He consulted with me, I didn't 

10 

Q. When you did your research you looked at a number 

10 

consult with him. 

11 

of articles; is that correct and a number of textbooks? 

11 

Q. They didn't have any input in it then? 

12 

A. That's one of the things I did, yes. 

12 

A. No. Well, sure they did. They sent me some 

13 

Q. What else did you do besides read articles and 

13 

references that they thought were important too. So I don't 

14 

textbooks? 

14 

want to mislead you. They had some input of raw materials. 

15 

A. I re-read them selectively. I did my own computer 

15 

but I weighed them and assessed them the way I thought best. 

16 

search, called around. I don't recall exactly, but I'm 

16 

Q. So they sent you some materials that you utilized 

17 

telling you what probably transpired. I do remember calling 

17 

and you also did your own research? 

18 

around and getting other references. I discussed some of the 

18 

A. Yes. They sent me some reprints. I did my own 

19 

points with other people who were knowledgeable. And I wrote 

19 

computer search and literature search and as I recall I did 

20 

and rewrote. 

20 

my own textbook search and treatise search and my own 

21 

Q. Did you maintain your earlier drafts? 

21 

consultations. 

m 

A. No. 
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1 

Q. Threw those away? 

1 

other persons? 

2 

A. Yes. This is an integrated document. This is 

2 

A. Yes. 

3 

the most accurate of all the drafts of what I'm trying to 

3 

Q. Were they experts? 

4 

say. 

4 

A. I considered that they knew what they were 

5 

Q. Had the Plaintiff's counsel in this case asked 

5 

talking about and could help me. The one that comes chiefly 

6 

you to prepare that document? 

6 

to mind is one I would just as soon not name, but I Would be 

7 

A. I don't recall whether he did or didn't. I did 

7 

glad to name to the judge later if necessary who is an M.D. 

8 

it for my own — this is the way I do it, but sometime along 

8 

Ph.D. student, graduate student, working in the laboratory of 

9 

the way he became aware that I was doing it. 

9 

genetics at Washington University just to go over this for 

10 

Q. Did you send drafts to Plaintiff's counsel? 

10 

accuracy. 

11 

A. No. They weren't ready. 

11 

Q. And did he go over it for accuracy? 

12 

Q. When did you first send a draft to them? 

12 

A. She did, yes. 

13 

a. It was last week. It was just in preparation for 

13 

Q. Anybody else that you consulted with? 

14 

this deposition. 

14 

A. I may have mentioned it to some of my fellow 

15 

MR. Patrick: Let me just say for the record 

15 

urologists in conferences just to sample their opinion, but 

16 

that the first time I received it was sometime last week. 

16 

not for any substantial point in it. 

17 

maybe a day or so after the date on the fax copy. And 

17 

Q. Just one person gave you substantial input? 

18 

although I knew Dr. Boyarsky was keeping notes about his 

18 

A. She was mainly a scientific editor for accuracy. 

19 

opinions I did not realize that he had prepared something of 

19 

Q. And I will ask you for her name. 

20 

this length. 

20 

A. I will be glad to supply you with that. I don't 

21 

MR. NORTHRIP: Because we had been expecting it 

21 

have her permission to publish it across the country the way 
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1 Q. I'm not sure about your answer. 

2 A. What I'm saying is I want to respect — I did not 

3 ask her to get into this case. I just asked her as a 

4 personal favor to check me out for accuracy. 

5 Q. So at this point you are refusing to say who she 

6 is? 

7 A. Correct. I will supply it to Mr. Patrick if it's 

8 necessary or if you consider it's necessary enough to 

9 override her privacy sensibilities. She may be happy to do 

10 it, I don't know. 

11 MR. PATRICK: Well, short of having the judge 

12 having to decide that issue perhaps Dr. Boyarsky could 

13 contact her at some point and see if she gives her permission 

14 to have her name discussed. 

15 BY MR. NORTHRIP: 

16 Q. We would like to have her name. If you would 

17 contact her and let me know then we'll do what we have to do. 

18 A. Sure, all right. 

19 Q. Can you tell me over the period of time when you 

20 were preparing for this case what materials you have been 

21 supplied by Plaintiff's counsel? 

21_A. I've been supplied -- well. Mr, Patrick said you 

Page 52 

1 here appears to be the list of articles that were sent to you 

2 by Plaintiffs oounsel7 

3 MR. PATRICK: And before you answer this, if I 

4 could see this list? 

5 MR. NORTHRIP: I've got some other documents 

6 too. 

7 MR. PATRICK: 1 was in England when this was 

8 sent out and I assume it's correct, but this is the fust 

9 time I've actually seen Ann's letter. 

10 MR. NORTHRIP: Why don't we go off the record a 

11 minute. 

12 (Whereupon a brief discussion was 
held off the record.) 

13 

MR. NORTHRIP: We were sent two boxes of public 

14 

articles last week. Can you tell me what those represented? 

15 

MR PATRICK: Those should be the actual copies 

16 

of articles that were sent to Dr. Boyarsky within the last 

17 

two, three to four months ago from our office. Those would 

18 

be the articles that he was forwarded by my office earlier on 

19 

in the litigation. The list that you have which is — what's 

20 

the exhibit number? 

21 

The list which is Defendant's Exhibit Number 6 

22 

Page 51 

1 had a list of everything he sent to me. 

2 Q. Let me go through that That may be easier. 

3 MR. PATRICK; That’s fine. 

4 (Defendant’s Exhibit No. 6 marked 
for identification.) 

BY MR. NORTHRIP; 

6 

Q. Dr. Boyarsky, let me hand you what has been 

7 

marked as Defendant’s Exhibit Number 6. It purports to be a 

8 

letter from Ann Ritter to Craig Proctor in my office, an 

9 

attorney in my office, and it attaches to it a list of 

10 

articles that it says you are relying on in addition to the 

11 

Surgeon General’s report. Let me ask you if that appears to 

12 

be — strike all that. I may have mischaracterized it Let 

13 

me start again. 

14 

Dr. Boyarsky, let me hand you what’s been marked 

15 

Defendant’s Exhibit 6, a letter to Mr. Proctor in our office 

16 

from Ann Ritter, one of Plaintiffs counsel. This letter 

17 

1 purports to send us a list of articles that have been sent to 

18 

you. It also says you will rely on the Surgeon General's 

19 

reports and the lists of articles referred to therein 

20 

pertaining to smoking and bladder cancer. And it advises 

21 

that you have seen the testimony of Dr. James Glenn. 

22 

Page 53 

1 should be a list of all of the articles that we forwarded to 

2 Dr. Boyarsky; although, I have not matched this list and the 

3 titles of the articles with the actual articles themselves to 

4 see if there is an exact relationship between the two. In 

5 other words, everything on the list was in essence everything 

6 that was in the notebook that we forwarded to him, 

7 But I will say this, that the copies of the 

8 articles that were forwarded to you should actually be the 

9 sum and substance of all publicly available scientific 

10 articles that were forwarded to him. 

11 BY MR. NORTHRIP: 

12 Q. And would it be correct. Dr. Boyarsky, that this 

13 list of articles plus the Surgeon General's reports and the 

14 articles listed therein constitute the scope of the medical 

15 literature that you have reviewed? 

16 A. No, that's not correct. 

17 Q. Would you tell me what in addition? 

18 A. I don't dispute the accuracy of that list. Many 

19 of those references look very familiar and many of those 

20 authors look familiar, so that does look like a description 

21 of the journal articles which I received. 

22 __ T received excerpts from the various Surgeon_ 
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1 

General's reports. I received Dr. Glenn's testimonies. 

1 

purpose of Dr. Glenn's testimony which was sent to him. 

2 

several different places. But I also went to my libraty at 

2 

BY MR. NORTHRIP: 

3 

home, my textbooks and went to the University library and I 

3 

Q. Do you know Dr. Glenn? 

4 

did my own med-line search at least one time that I'm sure 

4 

A. Yes. 

5 

of. So I was not one to limit myself to that list. 

5 

Q. How do you know him? 

6 

Q. But that's the list of the materials that were 

6 

A. I've known him since he was a medical student at 

7 

sent to you by Plaintiffs counsel and you did some 

7 

Duke. 

8 

additional research; is that correct? 

8 

Q. Was he a student of yours? 

9 

A. That's correct. 

9 

A. Yes, except I was not a professor then. I was a 

10 

Q. You mentioned the testimony of Dr. James Glenn. 

10 

resident. I was an instructor. 

11 

Have you read that? 

11 

Q. Did you work with Dr. Glenn there? 

12 

A. Yes. 

12 

A. Oh yes, a lot off and on. 

13 

Q. And did you rely upon that testimony of Dr. James 

13 

Q. Gan you describe the type of work you were doing 

14 

Glenn in any way in preparing Defendant's Exhibit 4? 

14 

with Dr. Glenn? 

15 

A. No. 

15 

A. Well, Dr. Glenn brought me back to Duke from New 

16 

Q. Do you know of any purpose that that testimony 

16 

York in 1963 as a professor of urology and director of 

17 

would serve you for your testimony in this case? 

17 

urologic research. 

18 

A. Yes, I assume it's for my information. 

18 

Q. And did you co-author any publications? 

19 

Q. But how would it relate to any of the subject 

19 

A. Yes. 

20 

matter of the testimony you purport to give? 

20 

Q. What areas were those publications in? 

21 

A. Well, he's a urologist. 

21 

A. Well, urologic; not bladder cancer, if that's 

PI 
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1 

significant to you? 

1 

Q. So they would not have been publications relating 

2 

A. Yes. He testified that he didn't know the 

2 

to any research work that would deal directly or indirectly 

3 

causation of bladder cancer. 

3 

in bladder cancer; is that correct? 

4 

Q. Of what? 

4 

A. Correct, not as I see them, no. 

5 

A, Scratch that. I'm not sure exactly how he worded 

5 

Q. Did you have a high regard for Dr. Glenn, the 

6 

it, but I think he testified that he did not know the 

6 

scientist? 

7 

causation of bladder cancer. That's not exactly the way he 

7 

a. Yes, yes. 

8 

stated it though. That's a misstatement. I can't recall. 

8 

Q. Do you still have? 

9 

I'd have to review his words. 

9 

A. I consider him a personal friend. 

10 

MR. PATRICK: Let me just make a statement. 

10 

Q. Do you consider him a good scientist? 

11 

This relates back to the scope of his opinion. 

11 

A. Yes. 

12 

We forwarded the testimony of Dr. Glenn to Dr. 

12 

Q. Is there anything else you recall about Dr. 

13 

Boyarsky. In fact, my first contact with Dr. Boyarsky arose 

13 

Glenn's deposition that you would intend to testify about? 

14 

after the deposition of Dr. Glenn. 

14 

A. No. I did a lot of reading that I considered 

15 

Dr. Boyarsky may be asked to give his opinion 

15 

discursive as far as this question is concerned. 

16 

on how investigations, epidemiologic investigations, can give 

16 

Q. So as far as you are concerned you just disagree 

17 

rise to cause and effect opinions. So to the extent that Dr. 

17 

with Dr. Glenn's judgment in this area? 

18 

Glenn testified that it cannot be stated that cigarette 

18 

A. I didn't say that. 

19 

smoking is a cause of any disease and using cause in the 

19 

Q. Okay. What would you say about his judgment in 

20 

epidemiological and philosophical sense, Dr. Boyarsky may be 

20 

this area? 

21 

asked to give his opinions on proof of cause and how one can 

21 

A. I would say that reasonable men can differ. 

VMM 
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1 MR. PATRICK: You did. Here it is. 

2 (Defendant's Exhibit No. 7 marked 
for identification.) 

3 

BY MR NORTHRIP: 

4 

Q. Let me hand you what has been marked as 

5 

Defendant's Exhibit Number 7. I’ll ask you if you can 

6 

identify this and if you have read the materials attached to 

7 

it. We received it with the Re: Boyarsky. So I assumed 

8 

perhaps you had seen those materials. 

9 

A. I believe I've seen most or all of this and read 

1° 

through it Your copies are a lot clearer than mine. 

11 

Q. Did you use any of this material in formulating 

12 

the opinions on the subject matter you intend to testify 

13 

about in this case? 

14 

A. No. 

15 

(Defendant’s Exhibit No. 8 marked 

16 for identification,) 

17 BY MR NORTHRIP: 

18 Q. Dr. Boyarsky, let me hand you what has been 

19 marked as Defendant's Exhibit Number 8 which is a letter from 

20 Ann Ritter to Craig Proctor in our office which encloses 

21 materials which I assume were supplied to you by Plaintiffs 

22 counsel. And 1*11 ask you if you can identify that? 

Page 60 

1 this litigation or otherwise that is not publicly available 

2 on which you will rely in whole or in part in your direct 

3 examination. And that would be reflected, would it not, by 

4 the document which we have marked Defendant’s Exhibit Number 

5 4? 

6 A. Yes. 

7 Q. You haven't prepared any other study in addition 

8 to this, have you, in connection with this case? 

9 A. No. 

10 Q. Then it asks for all documents reviewed by you in 

11 connection with your testimony. Did you supply those? 

12 A. We've just gone through the list of those. And 

13 Mr. Patrick said that you had them so I didn't bring them. 

14 Q. So would that cover — I think though when we 

15 talked you said that list did not comprehensively cover what 

16 you had relied upon? 

17 A. I'm sorry, what I should have said — you're 

18 correct. What I should have said is that list covers what he 

19 supplied to me and I indicated to you how I supplemented that 

20 list. 

21 Q, And you supplemented that list by a review of the 

22 Surgeon General's reports? 

Page 59 

1 A. The material marked strictly confidential, but is 

2 obviously printed for circulation looks familiar. Not all 

3 the tetters look familiar to me though. 

4 Q, Did you rely upon any of these documents in 

5 reaching the opinions that you intend to give as the subject 

6 matter of your testimony in this case? 

7 A- No, I must tell you that in one of those the 

8 statisticians, one of those seem to be from a 

9 bk>*statistician. It looked interesting, but not new to me, 

10 Q. Nothing you intend to rely on? 

11 A. Correct. 

12 MR NORTHRIP: Would you mark this for me, 

13 please? 

14 (Defendant's Exhibit No, 9 marked 
for identification,) 

15 

BY MR NORTHRIP: 

16 

Q, Dr. Boyarsky, I'm going to hand you what's been 

17 

marked as Defendant's Exhibit Number 9 which is the notice of 

18 

deposition in this case requesting certain documents be 

19 

supplied. Are you familiar with that document? 

20 

A- Yes, I have a copy of this. 

21 

Q- And under paragraph one it says a copy of the 

22 

Page 61 

1 A. No, he supplied that. 

2 Q. I guess what I'm trying to find out is, it's 

3 requested that what you reviewed and relied upon in 

4 connection with your testimony. 

5 A. Yes. I tried to do that succinctly by giving you 

6 this last page that you have called Exhibit 5 where in two 

7 paragraphs from one of the most recent textbooks the urologic 

8 opinion is summarized. And that was appended to my Exhibit 

9 4. 

10 The articles that I found helpful are here, but I 

1 1 think they overlap pretty much what was supplied to me except 

12 for the chapters from the various textbooks like Campbell ' s 

13 textbook published by Saunders which is well known and Krane 

14 and Siroky's textbook which is another treatise in urology. 

15 So I think I've met the intent of your question. 

16 Q. So basically what you have reviewed and relied 

17 upon would constitute the materials we have been supplied and 

18 the textbooks that you mentioned? 

19 A. And the basic current urological literature as 

20 summarized by some of the leaders of the field. 

21 Q. Where would that be found? 

22 __A. I've just described__ 
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1 

Q. Okay. That would be included in the articles 

1 

Boyarsky, that you relied upon in drawing your opinions and 

2 

we've been supplied; is that correct? 

2 

the subject matter of your testimony in this case? 

3 

A. Plus those that I indicated in amplifying the 

3 

A. No. 

4 

list of articles that was supplied such as Campbell's 

4 

Q. Dr. Boyarsky, in Defendant's Exhibit 3 you make 

5 

textbook. 

5 

mention of, in the last sentence, the subject of causality. 

6 

Q. Yes, you mentioned that. 

6 

You will rely upon the general principles of epidemiology as 

7 

A, Such as Krane's textbook, such as Vogelzang, 

7 

well as the Surgeon General's report that discuss the issue 

8 

Shipley, Scardino and Coffey's treatise and textbook. 

8 

of causation; is that correct? 

9 

Q. With those additions we have been supplied what 

9 

A. Yes. 

10 

you've reviewed and relied upon? 

10 

Q. Those are principles of epidemiology. You're not 

11 

A. Yes. 

11 

an epidemiologist, are you, sir? 

12 

Q. Do you have any other documents that you have not 

12 

A. No, I'm not. 

13 

mentioned that you relied upon? 

13 

Q. There is a board certification for epidemiology? 

14 

A. Not in this area, not in causation. 

14 

A. I don't really know. I assume there may be. 

15 

Q. Do you have any other documents you have relied 

15 

Q. Are you a statistician? 

16 

on in connection with Exhibit 3, the subject matter of your 

16 

A. No, not formally. 

17 

testimony? 

17 

Q. Bio-statistician? 

18 

A. May I see that again? 

18 

A. No, not formally. 

19 

Q. Sure. 

19 

Q. When you say not formally what do you mean? 

20 

A. Well, that would be impossible for me to answer 

20 

A. Not having been trained in the use and practice 

21 

because over the past 30 years there's been a massive 

21 

and teaching of bio-statistics. 

EPS 
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i 

my opinion that I'm summarizing, so I wouldn't know where to 

1 

participated in an epidemiological study? 

2 

start amongst all the journals I've read and lectures I've 

2 

A. I've been involved in a joint study of benign 

3 

attended and conferences I've attended. 

3 

prostatic hypertrophy which involved a lot of bio-statistics. 

4 

Q. And that would be your background information? 

4 

I think we had an epidemiologist as well, I'm not clear. 

5 

A. Yes. 

5 

Q. You think you had an epidemiologist? 

6 

Q. But basically it would be correct, would it not, 

6 

A. I'm not clear if these people woe 

7 

that the materials you have relied upon are the materials 

7 

bio-statisticians alone or whether they were joint. 

8 

that you've shown us and we've received? 

8 

Q. And when was that done? 

9 

A. That I've indicated to you, correct. 

9 

A. It just ended about two years ago and it ran for 

10 

Q. You haven't relied upon any other documents from 

10 

six, seven years. It was a V.A. cooperative study. 

11 

tobacco companies; is that correct? 

11 

Q. And what was your role? 

12 

A. No. 

12 

A. I helped getting it off the ground, participated 

13 

MR. Patrick: Let me just state for the record 

13 

in the early committee meetings. I ended up as the head of 

14 

to be absolutely clear that we did send to Dr. Boyarsky for 

14 

the committee of data monitoring. 

15 

just background information the depositions of Richard Peto 

15 

Q. Did you perform any work in the area of 

16 

and Sir Richard Doll which I believe he's reviewed in part 

16 

epidemiology in that study? 

17 

just to understand what issues may arise in this litigation. 

17 

A. No. I oversaw the use of the data. 

18 

So you can ask him about that. And I may have indicated that 

18 

Q. But you brought an epidemiologist in to do that? 

19 

to you in correspondence, I don't know, but I do know that 

19 

A. Oh, yes. They were a part of the team and they 

20 

he's reviewed those two depositions. 

20 

were very much a part of all the sessions. 

21 

BY MR. NORTHRIP: 

21 

Q. Is that the only epidemiological study you have 

KM 
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1 

A. Hands-on it's the only one I recall right now 

1 

Q. That would be after the bladder cancer was gone; 

2 

but of course as a practicing urologist I have to deal with 

2 

is that right? 

3 

epidemiologic reports all the time. 

3 

A. Yes. 

4 

Q. You don't do them though? 

4 

Number 71 also would be a similar area of 

5 

A. No. I'm a consumer, not a producer of 

5 

replacement of the bladder by ileal conduit. 

6 

epidemiological reports. 

6 

Q. And that would be after somehow the bladder had 

7 

Q, Have you ever published an article relating to an 

7 

been damaged? 

8 

epidemiological study? 

8 

A. Correct. 

9 

A. Well, that thing went to several different 

9 

Q. And you had to replace it, but it wouldn't have 

10 

publications, that V.A. cooperative study, but I was not an 

10 

anything to do with bladder cancer as such? 

11 

author, I was just a consultant for that. 

11 

A. No. As I say, they can be construed. As I said. 

12 

Q. So you would not appear on the publication? 

12 

none of these are directly on point for causation of bladder 

13 

A. Only in the credits summary. 

13 

cancer, but the way you worded the question — 

14 

Q. And would those studies appear on your C.V.? 

14 

Q. Or the care and treatment of bladder cancer? 

15 

A. No. One doesn't put those things on a C.V.. 

15 

A. No, these would get into the treatment very much. 

16 

Q. Have you ever been asked to be a peer reviewer of 

16 

very much. 

17 

an epidemiological study? 

17 

73 is similar. I suppose 112 could be construed 

18 

A. Not for the epidemiology, only for the urology. 

18 

to be relevant to bladder cancer. 

19 

I don't claim to be an epidemiologist, if that's the thrust 

19 

Q. If I were to read that article would I be likely 

20 

of your question. 

(Defendant’s Exhibit No. 10 marked 
for identification.) 

20 

to find the words bladder cancer in there? 

21 

21 

A. Probably not, but a urologist would find it 

22 
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1 

Q. Doctor, let me hand you what has been marked 

1 

Q. In what way? 

2 

Defendant's Exhibit Number 10. It's a rather thick document 

2 

A. In critiquing a cross ureteral anastomosis, 

3 

which I believe is your curriculum vitae. And it contains 

3 

transureteroureterostomy. 

4 

your publications as of March 31st, 1996. 170 publications. 

4 

Q, I'm sorry? 

5 

259 presentations, 29 workshop participations or 

5 

A. I'm reading, transureteroureterostomy, the 

6 

organizations, 57 abstracts and editorials, 21 movies and 

6 

presence of cancer. That would make a difference in choosing 

7 

exhibits and 7 books. Is that an accurate summary of your 

7 

that procedure. 

8 

C.V.? 

8 

Q. But if I read this article what you are saying, 

9 

A. Yes, sir. 

9 

if I'm understanding you, you are saying it's in the area, 

10 

Q. Doctor, do any of those publications, 

10 

but it doesn't deal directly with bladder cancer causation or 

11 

presentations, workshops, abstracts and editorials, exhibits, 

11 

treatment, does it? 

12 

movies, books deal with bladder cancer? 

12 

A. I've told you that these are not directly on 

13 

A. Some of them may, but not as far as the study of 

13 

point for causation, but the way you asked the question these 

14 

causation is concerned. 

14 

could be relevant to bladder cancer. 

15 

Q. In fact, do any deal with bladder cancer in any 

15 

Q. Maybe we should just limit ourselves to those 

16 

respect, causation or otherwise? 

16 

that are directly on point for causation. Are there any? 

17 

A. Yes, they can be applied to bladder cancer. 

17 

A. Well, those could be construed that way. 

18 

Q. Would you tell me which ones, which publications 

18 

Q. Directly on point for causation? 

19 

would be applied to bladder cancer and how? 

19 

A. Causation, no. 

20 

A. Number 22 deals with bladder replacement which 

20 

Q. At least on causation you have 170 publications, 

21 

was done mostly for bladder cancer or at that time neurogenic 

21 

259 presentations, 29 workshops, 57 abstracts, 21 exhibits 

mm 


22— 
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1 

cancer causation, do they? 

l 

Q. So you would be doing surgery on bladder cancer; 

2 

A. Correct. 

2 

is that correct? 

3 

Q. And do any of them deal with epidemiology? 

3 

A. Well, the answer to that is yes. 

4 

A. Not that I can think of now. 

4 

Q. Can you give me an idea of how many cases of 

5 

Q. Have you ever smoked? 

5 

bladder cancer you would have operated on in your career? 

6 

A. No. 

6 

A. No, I can't. 

7 

Q. Any members of your family smoke? 

7 

Q. When would have been the last time you operated 

8 

A. I think my children did briefly and then they 

8 

on a bladder cancer? 

9 

gave it up. 

9 

A. It would have been before, certainly before 1984. 

10 

Q. What did you tell them about smoking and health? 

10 

And I don't know how many years back because I was slowing 

11 

A. I don't remember. I'm sure what I could have 

11 

down then. So it would have been either the early 1980's or 

12 

told them, but I'm not sure it was necessary. 

12 

the later 1970's. 

13 

Q. Doctor, on Defendant's Exhibit 4 you mention in 

13 

Q. Doctor, I believe your testimony was that the 

14 

paragraph 3 a number of sciences that you say are involved in 

14 

last time you would have done surgery on bladder cancer would 

15 

determining whether cigarette smoking causes cancer. And I 

15 

have been sometime in the early '80's or late '70's? 

16 

assume I'm focusing on the bladder. Are you a pathologist? 

16 

A. Yes. 

17 

A. I'm a urologist. I'm not a pathologist. 

17 

Q. What would have been your volume, roughly how 

18 

Q. Not a toxicologist? 

18 

many cases of bladder cancer would you say you have operated 

19 

A. Correct. 

19 

on? 

20 

Q. Not a pharmacologist? 

20 

A. Not very many. Oncology was dot my primary field 

21 

A. Well, I've had a joint appointment in the 

21 

and I was not primarily a practitioner in practice. I was a 

22— 

pharmacology department in the past as an assistant 

22 

professor. I had the privilege of spending a lot of time 
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1 

professor. 

1 

with a few patients. 

2 

Q. And what do you do in that appointment? 

2 

Q. So roughly how many cases of bladder cancer would 

3 

A. Did research on ureteral drugs. 

3 

you say in your career you did surgery on? 

4 

Q. Was that research relevant to the pharmacology 

4 

A. I've never stopped to figure it out, but it was a 

5 

area and work that is relevant, you say, to determining that 

5 

small number each year is the best I can say. 

6 

cigarette smoking causes bladder cancer? 

6 

Q. Maybe as many as 10, 20? 

7 

A. You mean was it directly related? Yes, it was 

7 

A. Possibly. I have no idea. 

8 

relevant, but it wasn't directly related. It was relevant in 

8 

Q. And can you tell me how it would come about that 

9 

that we used very similar principles. 

9 

you would do surgery on a bladder cancer? 

10 

Q. And you mention several other areas, physiology, 

10 

A. Well, the patient would come into the office and 

11 

cellular biology, cytology, intermediary metabolism, enzyme 

11 

ask for me and they would turn out in the diagnostic study to 

12 

and protein chemistry, molecular biology, oncology and 

12 

have a bladder cancer. 

13 

genetics. 

13 

Q. Would that normally have occurred because someone 

14 

You are not a specialist in any of those areas. 

14 

referred them to you? 

15 

are you? 

15 

A. Many of my patients were referrals because I was 

16 

A. No. 

16 

a professor at the school. 

17 

Q. And has the research work that you have done in 

17 

By referral you mean other doctors? 

18 

the past related to any of those areas? 

18 

Q. Some other doctor had said this person has 

19 

A. Not my research, no, just my practice. 

19 

bladder cancer, let's send them to Dr. Boyarsky to do the 

20 

Q. And in your practice what was the practice that 

20 

surgery. 

21 

you were doing that related to bladder cancer? 

21 

A. Some patients were physician referrals, some 

21— 

A IJrologv. 

22_ 

patients were self referrals, some were patient referrals._ 
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1 some were from out of town. 

2 Q. But of the limited number of bladder cancer cases 

3 that you actually did surgery on would most of them have been 

4 your patients or would they have been patient referrals? 

5 A. I don't understand your question. 

6 Q. Would most of those patients have come to you 

7 initially without going through another doctor or would they 

8 have been to another doctor and probably been diagnosed with 

9 bladder cancer and sent to you for the surgery? 

10 A. I can't answer your question quantitatively the 

11 way you are asking it because I never kept track, but they 

12 came through all routes. They even came as mis-diagnoses. 

13 They might have come for one condition and turned out to have 

14 another. 

15 Q. And you would do then the surgery? 

16 A. Yes. 

17 Q. And would you then refer them to an oncologist 

18 for follow-up care or how would that work? 

19 A. In those days there wasn't that much oncology for 

20 bladder cancer. Most of the referrals would have been to a 

21 radiant therapist. It depends on the case. 

22 O. Would vou generally have sent them out for some 

Page 76 

1 Q. And you would tell the patient then? 

2 A. Not necessarily. 

3 Q. Why was that? 

4 a. Why? 

5 Q. Yes. 

6 A.' You practice law, not medicine; correct? 

7 Certainly if the patient wanted to know we would tell the 

8 patient. And certainly if there was any benefit to come to 

9 the patient with that knowledge we would tell the patient. 

10 And if there are any public health or preventative health 

1 1 aspects such as advising them to stop their heavy smoking we 

12 would tell them. 

13 I recall a friend of mine that came to me in 

14 Durham with a bladder cancer and 1 operated on him. And I 

15 told him flat out stop smoking because he was such a heavy 

16 smoker. So in a case like that there would be no if, ands or 

17 huts about it if it was for the his welfare. 

18 Q. When was that, Doctor? 

19 A. I don't remember. It was obviously before 1970 

20 because it was in my Durham practice, not my St. Louis 

21 practice. 

22 So to go back to vour question, again it depends 

Page 75 

1 other kind of care after bladder cancer surgery? 

2 A. No. On the contrary, we follow our own patients. 

3 Q. Would you have had occasion in treating the 

4 patient to focus on the cause of the bladder cancer or would 

5 you have simply diagnosed it and done the surgery or would 

6 you have diagnosed it? 

7 A. There's no typical case, as I tried to indicate 

8 to you. In making a diagnosis we hope that we can get to the 

9 cause. Most of the time particularly being in an academic 

10 environment where we're always interested in whatever 

11 questions the profession might raise we are very much 

12 interested in the cause of cancer. 

13 And it was almost a routine to inquire whether 

14 the patient had an industrial exposure or chemical job or 

15 petroleum job, petroleum related job, whether he or she was a 

16 smoker, whether there was a genetic family influence. 

17 So part of the diagnostic study, part of the 

18 initial work-up of the patient would cover all this and it 

19 would be reflected in the record. 

20 Q. Would you generally make then a determination as 

21 to the cause of the particular individual's cancer? 

22 _A _As-hesl we could, yes.__ 

Page 77 

1 very much on the case. And I can't generalize urologic 

2 practice to fit into your question the way you worded it. 

3 Q. All right. Would you have told anyone -- you 

4 stopped surgery sometime in the early '80's, late '70's. 

5 Would you have told anyone that their bladder cancer was 

6 caused by cigarette smoking? 

7 A. Probably if it was the appropriate case I would, 

8 yes. 

9 Q. Was it your understanding at that time that 

10 public health authorities had determined bladder cancer was 

11 caused by cigarette smoking? 

12 A. We were becoming aware in the '60's about the 

13 public health hazards. I shouldn't say public health, I 

14 don't mean that. I mean private health, personal health 

15 hazards of smoking. And they were focused both on the, I 

16 don't mean to digress too much, but they woe focused both on 

17 the nicotine and on the tars. 

18 I don't have a firm recollection of the timing of 

19 all these reports, but certainly if a person were a heavy 

20 smoker and he came in with transitional cell carcinoma and 

21 absent him having a job at Monsanto or one of their factories 

22 _or bring a grease monkey nr ladling out kerosene and gasoline- 
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1 all the time I would think it appropriate and responsible for 

2 the doctor to point out you're smoking and smoking can cause 

3 cancer and there's no other cause of cancer in your case, 

4 you'd better stop smoking. 

5 Q. When did you become aware of the 1964 report's 

6 review of smoking and bladder cancer? 

7 A. Most likely in 1964, a couple of days after it 

8 came out. 

9 Q. Are you aware that at that time the Surgeon 

10 General did not determine that cigarette smoking or the 

11 Surgeon General's Advisory Committee did not determine that 

12 cigarette smoking caused bladder cancer? 

13 A. I believe at first there was not enough evidence 

14 to implicate it with certainty, I'd have to review it. May 

15 I see that and check that out? 

16 Q. You may. You might take a look on Page 225. 

17 A. 225 is stomach. 

18 Q. Maybe I've got the wrong page. Right there, the 

19 conclusions. Would you like to read that into the record? 

20 A. Reading from Page 225 of the original '64 Surgeon 

21 General's report, available data suggests an association 

22 between cigarette smoking and urinarv bladder cancer in the 

Page 80 

1 Q. Would you agree with the statement, Doctor, that 

2 statistical methods cannot establish proof of a causal 

3 relationship and an association? 

4 A. That's an old saw. Like I'll agree with you that 

5 the sky is high up above us. 

6 Can you read it to me? I'll be more critical 

7 about it. Can you read that sentence to me again, please? 

8 Q. Certainly. Statistical methods cannot establish 

9 proof of a causal relationship and an association. 

10 A. That's a generality that may or may not apply to 

11 a situation for practical purposes. 

12 Q. How about the causal significance of an 

13 association is a matter of judgment that goes beyond any 

14 statement of statistical probability? 

15 A. Well, I don't mean to be offensive or argue with 

16 you, but I would answer that if someone pointed a loaded gun 

17 at me as a practical matter I would take offense whatever the 

18 statistics were. 

19 Q. And one last sentence. To judge or evaluate the 

20 causal significance of an association between the attribute 

21 or agent and the disease or effect upon health a number of 

22 criteria must be utilized, no one of which is an all 

Page 79 

1 male, but are not sufficient to support a judgment on the 

2 causal significance of this association. 

3 Q. So at least up through '64 the evidence did not 

4 support, the epidemiologic evidence did not support a 

5 judgment of causation on cigarette smoking and bladder 

6 cancer; isn't that correct? 

7 MR. PATRICK: Object to the form. You may 

8 answer. 

9 A. Well, I would say that as I understood it there 

10 were not enough studies yet to be certain. And the flag had 

11 been raised, but it couldn't be raised with certainty. 

12 BY MR, NORTHRIP: 

13 Q. There was a statistical association with some 

14 studies; is that correct? 

15 A. Well, there was a statistical association. But 

16 my impression and my understanding was that there was trouble 

17 on the horizon brewing and the direction was pretty clear, 

18 but one couldn't be absolutely sure of it scientifically. 

19 One didn't have enough information. 

20 See, my understanding was, my belief was that 

21 there was a causal relation, but not enough studies had been 

22 —done to nail it down at that time_ 

Page 81 

1 sufficient basis for judgment. Do you agree with that? 

2 A. Well, I accept those statements in there. 

3 They're generalities. 

4 May I see that and in what context they occur? 

5 Q. Surely. 

6 A. Which page was that on? 

7 Q. I believe that is on page -- what I was reading 

8 from is on Page 20 under the heading of the Criteria for 

9 Judgment, the 1964 Surgeon General's Advisory Committee 

10 Report. 

11 A. This is a report that tried to deal with all the 

12 patients and all the factors for the whole nation. And it's 

13 a composite of lots of experiences for lots of different 

14 kinds of patients. And they were struggling with the best 

15 way to frame principles and findings and advice for the whole 

16 country. So we'd have to accept these problems that they 

17 point to. There are meanings and conceptions of the term 

18 "cause" that were discussed vigorously. 

19 From the standpoint of clinical neurology, if a 

20 patient comes up with certain information — I'm sorry, if a 

21 patient's work-up and study reveals certain information to 

22 _make a diagnosis that means that the clinician has already— 
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1 summarized the information and fitted it into a category 

2 which by itself suggests a causation. Diagnosis means 

3 through knowledge. It means recognizing the disease and 

4 making a diagnosis. 

5 Q. I note on the back page of Exhibit 3 you talk in 

6 terms of relying upon the general principles of epidemiology 

7 as well as the Surgeon General's report that discuss the 

8 issue of causation. 

9 A. Yes. 

10 Q. What are the general principles of epidemiology 

11 you are relying on? 

12 A. The principles are mainly accurate observation, 

13 controlled studies, studies with controls and peer review by 

14 other epidemiologists and publication in the recognized 

15 medical and epidemiologic journals. 

16 Q. Did you rely upon the criteria for judgment set 

17 out by the Surgeon General's Advisory Committee in 1964? 

18 A. 1 think that's about as reliable as we can get in 

19 our society in 1964. 

20 Q. And has that changed, those criteria? 

21 A. Well, yes, they have been modified and made more 

22 specific. 

Page 84 

1 Exhibit 4, you are not relying upon your own analysis of the 

2 epidemiological data; is that correct? 

3 A. It's partially correct because I wouldn't just 

4 take any epidemiologist's word for it. So to some extent I 

5 bear part of the responsibility. I wouldn't pick up the 

6 National Enquirer which says epidemiologists says that OJ. 

7 Simpson did or didn't do it and rely on that epidemiologist, 

8 Q. Well, let me ask you, do you have Ihe expertise 

9 to analyze the epidemiological evidence involving cigarette 

10 smoking and bladder cancer and make a determination on 

11 causation? 

12 A. As a urologist I have to. That's my job. Asa 

13 urologist I have to be able to communicate with 

14 epidemiologists and apply their research and their findings 

15 and their professional conclusions to my patients. 

16 Otherwise I'm derelict in my duties. 

17 Q. Would you simply apply their conclusions to your 

18 patients or would you analyze whether they have properly used 

19 the epidemiological method to reach those conclusions? 

20 A. That's a hopelessly vague question, but I'll 

21 wrestle with it for you. 

22 Can vou reword it for me? _ 

Page 83 

1 Q. Where were they modified? 

2 A. Well, for bladder cancer. 

3 Q. No, I'm talking about the criteria for judgment. 

4 A. I'm sorry, I thought you meant the conclusions. 

5 Q. No, no. 

6 A. No. I can't tell you when the principles of 

7 epidemiology were modified or improved. I can't tell you 

8 which ones specifically were used in each study until I read 

9 that study and look at the methods section of that study and 

10 then I possibly could recite them to you. 

11 As a urologist and as a doctor I have to rely on 

12 other doctors and scientists. If a patient needs a blood 

13 count, I haven't done a blood count since I was an intern, 

14 but I've relied on blood counts ever since 1946 and 1947 as 

15 done by someone else. And if a patient needs a chest plate, 

16 I've rarely read the patient's chest plate myself. I've 

17 relied on the radiologist's interpretation. 

18 If I can remind you of what I said before, I said 

19 I was a consumer of epidemiology. I was a user of 

20 epidemiology from epidemiologists. 

21 Q. So when you say the case is tight 

22—eniriemioloflically as you say in Paragraph 3 of Defendant’s 

Page 85 

1 Q. Sure, I'll reword it. 

2 Do you rely on epidemiologists for their 

3 conclusions or do you analyze the epidemiological data to 

4 determine for yourself whether their conclusions are correct 

5 or not? 

6 A. Both. 

7 Q. Now if you were going to analyze the 

8 epidemiological data to determine whether or not it had been 

9 proven that cigarette smoking caused bladder cancer what 

10 criteria would you apply to make that analysis? 

11 A. I can't answer that question. Again, it's too 

12 global when you ask what criteria. 

13 Q. Well, the Surgeon General's Advisory Committee in 

14 1964 set out criteria for judgment in Chapter 3. Would you 

15 utilize those criteria or would you use something different? 

16 A. Well, these are very helpful, very nice criteria. 

17 You mean consistency, strength, specificity, temporal 

18 relationship and coherence of the association? That would be 

19 great if we could demonstrate that in every study we had to 

20 read. 

21 Q. Well, can you? 

22 __&_Many of them approach that, yes This is not an_ 
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1 ideal world, but many of them have gone a long way, enough to 

2 be convincing. 

3 Q. What is a strong association? 

4 MR. PATRICK: I'm going to object to the 

5 question. You can answer. 

6 MR. NORTHRIP: Did you have a ground you wanted 

7 to state? 

8 MR. PATRICK: He's already stated that he's not 

9 an epidemiologist and you are asking him to make statements 

10 or observations about epidemiological principles that are 

11 stated in the Surgeon General's report, but to the extent 

12 that he can answer, he can. 

13 BY MR. NORTHRIP: 

14 Q. Can you answer that? 

15 A. Well, I was going to ask you what you meant by 

16 asking me what a strong association was. 

17 Q. What do you determine, what do you look at to 

18 determine whether an association is strong, moderate or weak? 

19 Do you have a criteria for that? 

20 A. Do I personally have one? 

21 Q. Yeah. 

22 A. It depends on what the question is. 

Page 88 

1 A. There are people who are resistant to almost 

2 every disease who are very hardy and who are resistant. 

3 Q. But it is correct, is it not, that non-smokers 

4 get bladder cancer of all types? How many types of bladder 

5 cancer are there? 

6 A. It depends on what criteria you use to 

7 distinguish bladder cancer; too many different kinds of 

8 distinctions. 

9 Q. Well, you mentioned transitional cell. 

10 A. Yes. 

11 Q. Is that a type of bladder cancer? 

12 A. Yes. 

13 Q. Can you tell me other types? 

14 a. You mean histologic types? 

15 Q. Yes. 

16 A. Well, we recognize at least three adenocarcinoma 

17 and squamous or transitional cell and 1 suppose there are 

18 some that are mixed and then there are some that are other. 

19 Q. Non-smokers get all of those types, don't they, 

20 bladder cancer? 

21 A. Yes, I believe they do. 

22 O. And heaw smokers for the most part don't get 

Page 87 

1 Q. I'm sorry now? 

2 A. It depends on what the question is. 

3 Q. Well, do you think there is a strong association 

4 between cigarette smoking and bladder cancer? 

5 A. The workers in the field have come up with 

6 different multiples of risk factor which for working clinical 

7 overall talk comes down to a risk factor of 2 to 4. The 

8 studies have varied all of the way from 2 to, I believe, 10, 

9 up to 7 certainly and up to 10. 

10 Q. And in fact, some have been under 2, haven't 

11 they? 

12 A. Some have been under 2. 

13 Q. In fact, there may have been even one or two out 

14 there that were negative? 

15 A. Yeah. If you take Winston Churchill, he never 

16 got bladder cancer, but he smoked like a chimney. 

17 Q. So people get all types of bladder cancer who are 

18 not smokers, don't they? 

19 A. Well, the statement is misleading in that it's 

20 true only for limited populations, the statement you just 

21 made. 

21 _Q_I'm sorry?__ 

Page 89 

1 bladder cancer; isn't that right? 

2 A, I don’t know what the number of heavy smokers is 

3 that escapes bladder cancer, 

4 Q. Arc you familiar with Ernest Wyndcr? 

5 A. Just I recognize the name, that's all, from my 

6 reading. 

7 Q. Are you familiar with Cornfield? 

8 A. Which Cornfield? 

9 Q. Cornfield epidemiologist? 

10 A. Not personally, no. 

11 (Defendant's Exhibit No. 11 marked 
for identification.) 

12 

BY MR. NORTHRIP: 

13 

Q. Let me hand you what's been marked Defendant’s 

14 

Exhibit Number 11 which is a Workshop on Guidelines to the 

15 

Epidemiology of Weak Associations, I've highlighted some 

16 

language on the first page which you can rely upon or not if 

17 

you wish. 

18 

MR. PATRICK: I'm going to object to the use of 

19 

an article for examination unless the witness is given time 

20 

to his satisfaction to be able to read and understand it. t 

21 

don't know if he’s reviewed this previously or whether or not 

22 
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Page 92 

1 

an observation about it, but I'm going to note an objection. 

1 

A. He has 2 to 10 in there, Dr. Fridet. 

2 

BY MR. NORTHRIP: 

2 

Q. You can find an epidemiological study somewhere 

3 

Q. Did you get a chance to look at it. Doctor? 

3 

that's gone up to 10? 

4 

A. No, I just glanced it through. 

4 

A. Yes. 

5 

Q. Well, I really only have reference to a sentence 

5 

Q. And you can find an epidemiological study 

6 

in the last paragraph on the first page where Dr. Wynder 

6 

somewhere that's gone down below 1? 

7 

says, "It is not easy to define quantitatively what is meant 

7 

A. Yes. 

8 

by 'weak', but Cornfield's view that any relative risk of 

8 

Q. But the reality is most of them fall between 2 

9 

under 3 might be considered weak is reasonable." Would you 

9 

and 3; isn't that correct, the prospective studies? 

10 

disagree with that or agree with it? 

10 

A. Between 2 and 4,1 believe; not 2 to 3, 2 to 4. 

11 

A. I can't comment on that. 

11 

Now what that means is that for 10 non-smokers -- 

12 

Q. Why is it you can't comment on it? 

12 

let me get this right. Of non-smokers 10 will get bladder 

13 

A. Because it's an abstract statement. And I'm not 

13 

cancer. In smokers 20 to 40 or 20 to 100 or 20 to any 3 or 

14 

sure what it's applied to or what he had in mind or where he 

14 

whatever risk factor you want will get cancer. So a risk 

15 

was coming from. 

15 

factor doubled gives that person twice as much chance of 

16 

Q. Well, the subject of the article is the 

16 

developing that condition. And 2 to 4 means that of the 

17 

Guidelines to the Epidemiology of Weak Associations. And he 

17 

whole group 10 of them don't get it, 20 to 40 will. 

18 

says it's reasonable to consider 3 a weak association. 

18 

That's, in common sense that's a big jump. In 

19 

Would you agree with that? 

19 

clinical practice that's a big practice. In making a 

20 

A. I wouldn't express an opinion on it. 

20 

diagnosis that's a big jump. In recommending a treatment 

21 

Q. Now when you say many studies — 

21 

that's a big jump. In a tort case in court that's a big 


A. I'm sorrv. I have no opinion on it. 

2? 

jump. It can be more likelv than not. It can be Dersuasive, 
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1 

Q. Okay. You have no opinion on whether it's — 

1 

When it comes to epidemiology we can't talk those 

2 

A. On that statement. 

2 

numbers alone without applying than to the population and the 

3 

Q. Do you have an opinion on whether a statistical 

3 

study and the time that the study was done and what country 

4 

risk of 2 to 4 is a strong association? 

4 

and so on and so on and look at the type of epidemiology 

5 

A. I would have to ask you to define your terms and 

5 

survey criterias you point out that were used to interpret 

6 

apply them before I could answer that question. 

6 

those data. Epidemiology is its own science that announces 

7 

Q. Well, let me invite your attention to Page 3 of 

7 

it's result to the non-scientists. Just like law, you can go 

8 

Defendant's Exhibit 4. In the first sentence under Number 7 

8 

through a trial, but until the judgment is in you don't know 

9 

it states, "many studies have a strong association between 

9 

what the final decision is until the final verdict has been 

10 

cigarette smoking and the development of bladder cancer. 

10 

handed down. 

11 

The relative risk has been found to be 2 to 10 times higher," 

11 

Q. Would it be correct that in the area of 

12 

Would you say 2 to 4 if that were the more 

12 

epidemiology you are a non-scientist? 

13 

accurate relative risk or 2 to 3 was a weak relative risk, a 

13 

MR. PATRICK: Objection. 

14 

strong relative risk, moderate; how would you characterize 

14 

A. No, sir. I'm a fellow scientist, not a 

15 

it? You have used there the words 'strong association'. 

15 

non-scientist for epidemiologists. 

16 

A. I wrote 2 to 10 there because in that paragraph I 

16 

BY MR. NORTHRIP: 

17 

was summarizing much of the literature, as much of the 

17 

Q. But you're not a scientist? 

18 

literature I could get a hold of. I meant 2 to 10. The 

18 

A. And I appreciate what you are trying to do as a 

19 

overall working risk that we use clinically now is 2 to 4. 

19 

lawyer, but I think I have to reject that vigorously as a 

20 

And you will see that figure in Exhibit 5. No, by God, he 

20 

rhetorical device. 

21 

has 2 to 10 in there too. 

21 

Q. Can you tell me for the purposes of applying the 

22— 

_ O. I'm sorry?___ 

22_ 

epidemiological criteria to determine causation whether YOU 
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1 

can determine what is meant by the criteria strength of 

l 

A. Yes. Well, the comments in the first one are 

2 

association? 

2 

smokers with 10 to 20 cigarettes, includes all urinary tract 

3 

A. Well, I can't give you a dissertation on strength 

3 

cancer and includes prostate. So that number has to be 

4 

of association right now nor do I think it's necessary to 

4 

taken, it's a diluted series, not a bladder cancer series 

5 

come from me. You have better epidemiologists who can 

5 

alone. The next one says genital urinary cancers considered 

6 

clarify it far better than I can. 

6 

as a group, 1.4. So are you saying that these are bladder 

7 

Q. Are you familiar with retrospective and 

7 

cancer groups? They're not. 

8 

prospective studies of epidemiology? 

8 

Q. Well, take a look at the heading. 

9 

A. To some extent, yes. 

9 

A. Well, I'd have to read this and see what the 

10 

Q. Can you tell me which is considered the 

10 

author meant. The last one, bladder and other urinary 

11 

preferable study, less likely to be biased, less likely to 

11 

organs. This table requires more study before we can argue 

12 

have confounders? 

12 

about it. 

13 

A. By whom? 

13 

Q. Now here's, if you would care to look at it. 

14 

Q. By epidemiologists. 

14 

Table 31. Those are the retrospective studies? 

15 

A. By epidemiologists? 

15 

A. Yes. 

16 

Q. If you know. 

16 

Q. As far as we know there aren't any 

17 

A. I'm not sure, but I believe it's — I believe 

17 

epidemiological studies dealing with bladder cancer other 

18 

bias can sneak into any study. And one has to be very alert 

18 

than retrospective and prospective; isn't that correct? 

19 

to work against it. And the whole scientific method is 

19 

A. Sony? 

20 

framed to minimize bias. 

20 

Q. There are no epidemiological studies dealing with 

21 

Q. Can you tell me what a prospective study is? 

21 

bladder cancer other than the prospective studies and the 

vm 

A. A prospective studv is one that is commenced at 

22 
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i 

ground zero and studies future cases. Retrospective study 

1 

A. Well, if you divide all studies into 

2 

goes back into past experience and looks at the results. 

2 

retrospective and prospective, yes, they fall into one group 

3 

Q. Let me pass to you the 1982 Surgeon General's 

3 

or the other or both, sure. If you define epidemiology in 

4 

report. Page 110 showing Table 32 which is Bladder Cancer 

4 

that area then they have to fall into that. 

5 

Mortality Rates Prospective Studies. Did you have a chance 

5 

Q. So at least as to 1982, that plus 1964 is the 

6 

to look at that table? 

6 

evidence? 

7 

A. No, I didn't. I glanced through them. I didn't 

7 

A. This, this chart? 

8 

know what you wanted me to focus on. 

8 

Q. That chart and the one on the next page of 

9 

Q. This purports to show the mortality ratios for 

9 

epidemiological study; is that correct? 

10 

bladder cancer in prospective studies. And it shows 

10 

A. Not necessarily. 

11 

non-smokers versus cigarette smokers. 

11 

MR. PATRICK: May I see that book? 

12 

A. Yes. 

12 

BY MR. NORTHRIP: Ve 

13 

Q. Not a single mortality ratio there is as high as 

13 

Q. You are saying there are epidemiological studies 

14 

3, is it. Doctor? 

14 

not included there? 

15 

A. Not in this group, correct. 

15 

A. I don't know. I don't know about the world of 

16 

Q. And that’s all the prospective studies up to 1982 

16 

epidemiologic studies. 

17 

dealing with bladder cancer; isn't that correct? 

17 

Q. And bladder cancer? 

18 

A. Correct. 

18 

A. Sorry? 

19 

Q. None reach a level of 3, quite a number go down 

19 

Q. You don't know about the world of epidemiological 

20 

below 2; isn't that correct? 

20 

studies and bladder cancer? 

21 

A. Well, two studies in three groups. 

21 

A. No, I didn't mean that. I meant I didn't know 

mi 


22— 
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1 studies. 

2 Q, Would you agree. Doctor, that on the average in 

3 1982 the epidemiology reported that cigarette smokers were 

4 about twice as likely to die from cancer of the bladder as 

5 non-smokers? 

6 A. I'm sorry, read that to me again, please. 

7 Q. That in 1982 based on the epidemiological studies 

8 cigarette smokers were about twice as likely to die from 

9 cancer of the bladder as were non-smokers? 

10 A. How would anybody know for sure? You haven't 

11 applied that to a population or to a study or to a survey. 

12 I'm not certain what you mean. 

13 Q. Well, let me hand you the Surgeon General's 

14 report 1982 and you can read where he starts on that 

15 paragraph right there. Why don't you just read that couple 

16 of sentences for us? 

17 A. Well, on the average in several of the large 

18 prospective epidemiologic studies on the average cigarette 

19 smokers were twice as likely to die from cancer of the 

20 bladder as were non-smokers. In those studies, yes, I would 

21 agree that you read it accurately. 

22 O. I'm sorrv? 

Page 100 

1 very graphically bleeding from what I thought was a cystitis 

2 and just as a matter of precaution I looked into her bladder 

3 and saw a big fungating bladder cancer at 35 when she's not 

4 supposed to be old enough to get cancer, I would tell her 

5 that, lady, if you and I are going to get along you'd better 

6 stop smoking or else find another doctor. 

7 Q. But that really doesn't help us very much in what 

8 you are here to testify about today. 

9 A. Oh, exactly. That's the use that the doctor 

10 makes of epidemiologic studies. We don't have any patients 

11 here today, but we are talking about urology and bladder 

12 cancer risk. 

13 Q. We are talking about your role now as a forensic 

14 urologist; isn't that correct? 

15 A. Correct. 

16 Q. And you are here to testify about whether or not 

17 cigarette smoking causes bladder cancer. 

18 A. In patients and in the public and in human 

19 beings, not an experimental animal. 

20 Q. But the way we're trying to get there is based on 

21 your paper which talks about principles of epidemiology. 

22 A. Yes. And in mv paper I point out that 

Page 99 

1 A. I would agree with your reading of it, yes. 

2 Q. And that means there would be a relative 

3 mortality risk on the average of about 2; is that correct? 

4 A. In those studies, correct. 

5 Q. Well below what Wynder and Cornfield would 

6 classify as weak associations; isn't that correct? 

7 A. I have no idea what they mean by that. 

8 Q. Would you classify it as a weak or strong 

9 association or moderate; how would you classify it? 

10 A. I would say double the risk. I wouldn't get into 

11 a word game. I'd say it's twice the risk. 

12 Q. So when you say a word game you wouldn't use the 

13 strength of association as a criteria? 

14 A. Well, as I told you before if somebody has 

15 pointed a loaded gun at me, they might shoot, they might not. 

16 And I handle it, I think, appropriately, as to assume that 

17 the gun may go off. 

18 When it comes to a man who is 90 years old, 

19 smoked all his life and has not yet got bladder cancer or 

20 lung cancer and he wants to smoke the remaining 2, 3, 4 or 5 

21 years of his life, as his doctor I would say, well, go ahead. 

22 -But if it were a young woman who came to me at the age of 35 

Page 101 

1 epidemiology has framed the direction very explicitly and 

2 very carefully and all of these other sciences have gone on 

3 and completed the links in the chain. 

4 Q. Well, when you talk about strong association you 

5 are not talking about it here or are you talking about it 

6 here on Page 3 of your paper in terms of the epidemiological 

7 criteria strength of association? 

8 A. Where was I talking about strong association? 

9 Q. Page 3, Number 7. 

10 A. Okay. Well, I've picked that up from the 

11 literature, that term. And I meant that as a qualifier on 

12 association, not as apparently some epidemiologists use it as 

13 a term of art. 

14 Q. Are you familiar with the term "consistency of 

15 association"? 

16 A. Excuse me, may I go on and amplify the last 

17 answer. 

18 Q. Okay. 

19 A. You'll notice in the latest textbook of urologic 

20 oncology that summary that I pointed out to you and added as 

21 Exhibit 5 starts out by saying, "Cigarette smoking has been 

22 _strongly associated with the development of bladder cancer _ 
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1 for at least 20 years in more than 30 case-control studies." 

2 It looks as if I was very much influenced by that 

3 reading except that I dictated this before I read that So 

4 this must represent a general belief amongst urologists. 

5 Q. It certainly doesn't represent the belief of the 

6 Surgeon General's report in 1982 when they analyze the 

7 evidence. Now this is limited to case control studies. 

8 Those are retrospective studies, aren't they. Doctor? 

9 MR. PATRICK: I'm sorry, I going to object to 

10 the question because I didn't understand. 

11 A. I didn't know there was a question. 

12 MR. NORTHRIP: Read the question back, please. 

13 (Whereupon the question was read 
back by the court reporter.) 

14 

MR, NORTHRIP: Strike that I'll try again. 

15 

BY MR. NORTHRIP: 

16 

Q. Doctor, this page you have given us marked as 

17 

Defendant's Exhibit 5 talks about case control studies. 

18 

Those are retrospective studies, are they not? 

19 

A. As the term is used I think we have to assume 

20 

that, yes. 

21 

Q, And in fact, if you look at the retrospective 

22 

Page 104 

1 A. I have not studied this report. I've not studied 

2 this report, so I'm not prepared to be cross examined on it. 

3 If you want, we'll have to do it some other day. 

4 Q. Well, I was just giving that to you to help if 

5 you could in telling me what specificity of association 

6 means. You don't have to look at the report if you don't 

7 want to. 

8 A. Well, if you can't understand it perhaps I'll 

9 never understand it. 

10 Q. I'm sorry? 

11 A. Scratch that. 

12 Q. Can you tell me what it means, specificity? 

13 A. I haven't studied that. 

14 Q. Do you know what coherence means of association? 

15 A. I can't define it for you technically. 

16 Q. And temporal association, you don't know what 

17 that means either? 

18 A. I have a good feel for it, but I don't define it 

19 technically as to what the limits — well, the temporal 

20 association would depend on the subject matter being 

21 discussed. 

22 MR. NORTHRIP: Let's eo off the record for a 
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1 General's report that deal with bladder cancer, they are all 

2 over the lot, aren't they, even down to a negative study? 

3 A. Well, they're not all over the lot because only 

4 one is apparently below 1. And they certainly show some 

5 variation. 

6 Q. Certainly a very wide variation, do they not? 

7 A. I don't know what you call wide. They vary. 

8 Q. They go up to 7.3? 

9 A. We're dealing with patients. We have to expect 

10 wide variation. 

11 Q. But one of the criteria that the Surgeon General 

12 has applied is consistency of association. These are not 

13 consistent, are they. Doctor? 

14 A. I don't know what he means or what his committee 

15 meant by consistency. I don't know what you mean. I'm not 

16 prepared to argue with you about consistency. 

17 Q. Let's talk, if we can, about specificity of the 

18 association, the third criteria. Do you understand what that 

19 means? 

20 A. I think I do. 

21 Q. In fact, let me give it to you in the 1982 

22—rennrt. See what they savahoul specificity association? 

Page 105 

1 moment 

2 (Whereupon a one hour lunch recess 
was taken.) 

3 

BY MR. NORTHRIP: 

4 

Q. Doctor, do you know how Plaintiffs counsel in 

5 

this case got your name? 

6 

A. No* I’m not sure. 

7 

Q. Have you agreed to consult in any other cases or 

8 

be a witness in any other cases involving the tobacco 

9 

industry? 

10 

A. Yes, the Florida case. 

11 

Q. Any other cases? 

12 

A. No. 

13 

Q. Have you ever practiced medicine in Mississippi? 

14 

A. No, I haven't 

15 

Q. Been licensed to practice in Mississippi? 

16 

A. No. 

17 

Q. Do you know the smoking rate for males or females 

18 

in Mississippi? 

19 

A. No, I don’t have the figures. 

20 

Q. Do you know the incidence of bladder cancer in 

21 

Mississippi? 

22 
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1 

with corrections for the local population types. 

l 

case on the subject matter you plan to testify on — 

2 

Q. But do you know that offhand? 

2 

A. No, I didn't see any need. 

3 

A. I'm pretty confident in that. 

3 

Q. — insofar as Mississippi is concerned, to finish 

4 

Q. How is it that you are confident in that? 

4 

my question? 

5 

A. Well, both negative and positive evidence. I 

5 

A. Sorry. 

6 

haven't heard anything different in our literature. And we 

6 

Q. Doctor, what if any animal studies do you rely 

7 

are always searching for geographical and climatic factors in 

7 

upon to support your position that cigarette smoking causes 

8 

kidney stones and tumors and other diseases. And from what I 

8 

bladder cancer? 

9 

know about the ebb and flow of patients across state borders 

9 

A. Well, further down the chain of causation when we 

10 

to referral centers like St. Louis and Duke and other places. 

10 

get to biochemistry and genetics some of these enzymatic 

11 

pretty much they have rural and urban people represented in 

11 

studies, I think, have been confirmed in dogs. Some of the 

12 

black and white. 

12 

--1 guess bacteria are not animals or maybe you include them 

13 

Q. When you were practicing did you see Medicaid 

13 

in, some of these were made more specific by Salmonella type 

14 

patients? 

14 

studies. 

15 

A. Yes. 

15 

Q. Now Salmonella testing in urine, is that an Ames 

16 

Q. What proportion of your practice involved 

16 

test; is that what it's called? 

17 

Medicaid, if you recall? 

17 

A. No, I don't think so. The Ames test, isn't that 

18 

A. I have no idea. I didn't pay much attention to 

18 

the company that puts out the uro-sticks? I don't know which 

19 

the mode of payment. 

19 

Ames you are referring to. 

20 

Q. So you really wouldn't be able to say for a 

20 

Q. No, I'm referring to a doctor named Bruce Ames 

21 

particular patient whether or not they were a Medicaid 

21 

who has developed a test using the Salmonella bacteria. 

m 


22 
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1 

A. Fortunately we had a good billing office and I 

1 

who brought it out. But that's not animal, I guess, 

2 

was spared those details. 

2 

strictly. Most of the findings that I've relied on have been 

3 

Q. Do you have any knowledge regarding the 

3 

patient. 

4 

demographic characteristics of Medicaid patients in 

4 

Q. Have been, I’m sorry? 

5 

Mississippi versus any other state? 

5 

A. A patient in human studies. ' 

6 

A. As I say, I know of no way that Mississippi has 

6 

Q. Epidemiological study? 

7 

been singled out except for a preponderance of blacks over 

7 

A. No, epidemiologic and metabolic enzymatic and 

8 

some place like Idaho or Vermont, preponderance of rural over 

8 

biochemic. 

9 

the urban centers and preponderance of poverty in some of the 

9 

Q. Dealing just with animal studies have you looked 

10 

poorer areas. 

10 

at any animal inhalation studies to see if there was an 

11 

Q. But that would be pretty much the extent of your 

11 

effect on the bladder of the animals studied? 

12 

knowledge on it? 

12 

A. No. I did some of those myself on the ureter 

13 

A. Those are the type of epidemiologic factors I 

13 

some time back, but I was interested in the nicotine and not 

14 

would look for to alter bladder cancer statistics. 

14 

in the tar. 

15 

Q. Did you look specifically to find statistics for 

15 

Q. You weren't interested in it as a cancer end 

16 

Mississippi in bladder cancer? 

16 

point, were you? 

17 

A. Did I look specifically? 

17 

A. I can't help you on those. I don't know. 

18 

Q. Yes. 

18 

Q. No, I asked you if you were interested in the 

19 

A. No, I'm talking about my last 30 years 

19 

study as a cancer end point. 

20 

experience, that I've never seen anything, any reason to 

20 

A. Not as a researcher, only as a clinician: 

21 

question them. 

21 

Q. Would you agree with the statement that ideally a 






VENEZIA REPORTING AND VIDEO SERVICES, INC. Page 106 - Page 109 

8230 Forsyth Blvd. #217, Clayton, MO 63105 


http://legacy.library.ucsf.edBiftul/6Br0vfh®349 || ^ w -i nc lustrydocuments.ucsf.edu/docs/lgjl0001 




IN RE: MIKE MOORE, etc. Multi-Page™ SAUL BOYARSKY, M.D., J.D. 

STATE OF MS. Tobacco Litigation_____FEBRUARY 17,1997 


Page 110 

1 administration corresponding to the exposure in humans? 

2 A. Tested in animals, you mean? 

3 Q. Yes. 

4 A, Certainly not tested in humans; right? 

5 Q. Right. 

6 A. Well, I don't know what ideally means. Ideally 

7 for what purpose? 

8 Q, To determine whether or not it has a carcinogenic 

9 effect in an animal. 

10 A. I'm not sure if that's a very important goal to 

11 shoot for except in certain phases in the development of our 

12 knowledge because then even if one finds a good model he has 

13 to apply findings from that model to the human, so he still 

14 has another step. So there is no ideal. But I can see where 

15 in certain stages of the development of our scientific 

16 knowledge it would be a very desirable study. 

17 Q. So wouldn't it be useful if there have been major 

18 animal inhalation studies and then the animals have been 

19 sacrificed and the organs examined, wouldn't it be 

20 significant to know the effects on the bladder? 

21 A. It would be of secondary significance. We don't 

22 need it. The epidemiologic studies have already been tight 

Page 112 

1 models in the development of science is a very useful one, 

2 but it's not a necessary one for all scientific theories. 

3 The final test is the human patient. 

4 Q. And that's the epidemiological studies? 

5 A. No, the clinical studies. 

6 Q. The what? 

7 A. No, not the epidemiology alone. From my 

8 standpoint epidemiology is a tool and an ancillary to a 

9 patient who has the cancer. 

10 Q. All right. You're saying that you don't need 

11 animal studies to determine cigarette smoking causes bladder 

12 cancer; is that your position? 

13 A. No, that's your restatement of my position. 

14 That's not what I said. 

15 Q. I asked you — let's start again. 

16 A. Yeah. What I said was at certain phases in the 

17 development of our knowledge that would have been a very 

18 useful tool and set of experiments to do, number one. 

19 Number two, after it's done there still is the question as to 

20 how applicable or maybe relevant, to your language, the model 

21 and the findings would be to the human situation. 

22 O. So if vou did animal inhalation studies with 
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1 enough to rule out most of the confounding factors in our 

2 present society like sweeteners. 

3 Q, We'll deal with confounders a little later. 

4 A. So that an animal model would not add that much 

5 to it. We already have the question pointed in the right 

6 direction and we have enough epidemiology to know there's 

7 something there. 

8 Q. Would it surprise you to learn that the animal 

9 inhalation studies that have been done with smoke inhalation, 

10 cigarette smoke inhalation of animals, after they have 

11 examined the bladders that there's no indication that tobacco 

12 smoke caused bladder cancer in those animals? 

13 A. Well, it wouldn't surprise me--which animal are 

14 you referring to? 

15 Q. Any of the major animal inhalation studies. 

16 A. They all raise different questions. Which 

17 species, were they guinea pigs, rats, mice, dogs? 

18 Q. Mice and other animals. 

19 A. I'm sorry? 

20 Q. Mice were one of the animals. 

21 A. Well, mice are rodents. And mice vary amongst 

22 -themselves and vary from rats As I sav. the role of animal 

Page 113 

1 various animals using cigarette smoke and they didn't result 

2 in bladder cancers that would or would not be significant to 

3 you? 

4 A. It would lead to a great deal of questioning as 

5 to how much smoke was given, how much smoke that represents 

6 in terms of human analogy, whether that species is going to 

7 develop bladder cancer, is more or less resistant. And that 

8 information is not available. So unless you have a 

9 comprehensive, very expensive, long range study that 

10 experiment would only be of partial help. 

11 Q. Well, there have been studies reported in the 

12 literature. You have not reviewed any of them? 

13 A. Not those, no. 

14 Q. Are there any animal studies that you have 

15 reviewed that you consider of significance on the question of 

16 cigarette smoking and bladder cancer? 

17 A. No, not really. I haven’t needed to. 

18 Q. We've talked about the epidemiology, we've talked 

19 about the animal studies. What studies do you rely on in 

20 reaching your conclusion that cigarette smoking causes lung 

21 cancer? And let's just take them one at a time and go 

22 _through them. ___ 
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1 MR. PATRICK: You said lung cancer. You mean 

2 bladder cancer? 

3 MR. NORTHRIP: I'm sorry, change that to 

4 bladder cancer, please. 

5 A. You want me to go through them one by one? 

6 BY MR. NORTHRIP: 

7 Q. Yes, sir. 

8 A. Well, in 1895 it became apparent that bladder 

9 cancer was developing in the German dyestuff industry. So 

10 the chemical theory of bladder cancer was emerged and it 

11 emerged actually over the next hundred years. But it became 

12 apparent that many different chemicals could cause bladder 

13 cancer. Workers were exposed to them. And most of the 

14 industries got rid of the exposure and stamped out those 

15 cancers. 

16 Q. Let me stop and ask you there. Doctor, are there 

17 other industries now beginning to show increased rates of 

18 bladder cancer? 

19 A. Besides chemical industries? 

20 Q. Yes, sir. 

21 A. Yes, there is a whole host of epidemiologic 

22 studies that I've not gone into because thev are not exactly 

Page 116 

1 specificity in this, but the lungs can act as a biological 

2 filter for the bladder. So the person who is a smoker will 

3 more quickly in general, given all other things being the 

4 same, develop a lung cancer first or more easily in most 

5 cases than a bladder cancer because the lungs extract a good 

6 bit of the tars and other substances whereas that same type 

7 of material has to enter the blood stream, be processed by 

8 the liver and the other organs, come out into the urine or 

9 stay in the blood stream and then hit the bladder. 

10 Now the anatomy, physiology, the circulation, 

11 circulatory map in the body all imply that very strongly from 

12 the basic anatomy and physiology. 

13 Q. But would it be correct — 

14 A. And the experience follows that too because the 

15 risk of lung cancer is some almost 10 or 8 or whatever many 

16 times more than the risk of bladder cancer in comparable 

17 populations, comparable cohorts and I think even comparable 

18 case studies, but I'm not sure about that. 

19 Q. Were these industrial agents and exposures 

20 primarily inhaled or were they also swallowed? 

21 A. You want me to go back to that? Because I was 

22 talking about smoking now. Back to the industrial aszents. 
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1 relevant to today's discussion, but they vary all the way 

2 from printers to truck drivers to even office workers who 

3 might come in contact with inks, machinists who deal with 

4 grease. I'm talking in terms of a chemical basis for bladder 

5 cancer. 

6 Q. And these other occupations, do you know if in 

7 designing the retrospective and the prospective studies that 

8 report on the association between cigarette smoking and 

9 bladder cancer they have taken into account these other areas 

10 of exposure which may account for bladder cancer? 

11 A. Yes, many of them have. There have been many 

12 good studies to separate smoking from petroleum exposure or 

13 from occupational exposure. Many of these studies have gone 

14 to great lengths to study them both for smokers and 

15 non-smokers and come up with statistics that can be compared 

16 and are convincing. So that doubt has been resolved in many 

17 of these studies, yeah. But that's just the beginning. 

18 Q. Go ahead. 

19 A. Then there has been — as I say, that represents 

20 about 50 years progress in urology. Then the suspicion of 

21 cancer risk with smoking appeared on the horizon. And I need 

22 . _to make a point to you that, and I've covered it with more 
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1 some were inhaled and some were absorbed through the skin, 

2 some were ingested. 

3 Q. And so it isn't just the lung, coming through the 

4 lung that puts materials into the bladder, materials can come 

5 into the bladder through ingestion, through absorption, 

6 through the skin or through the lungs; is that correct? 

7 A. Correct. I mean, chewing on a cigar or chewing 

8 cm chewing tobacco can raise a risk for the bladder except 

9 that most of that stuff is swallowed and gets to the 

10 gastrointestinal tract first before it gets to the urinary 

11 tract. 

12 Q. But we know carcinogens can reach the bladder 

13 through the gastrointestinal tract, do we not? 

14 A. Well, if they go into the gastrointestinal tract 

15 they are absorbed through the blood stream and the bladder 

16 shares in the general blood supply. So they will reach the 

17 bladder, number one. Then when they are excreted by the 

18 kidney into the urine they will reach the bladder through the 

19 urine that's in the bladder. So the bladder gets hit sort of 

20 a double whammy. 

21 Q. So virtually any way a carcinogen can enter the 

22 body whether through the lungs nr the stomach or the skin or 
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1 however, it will eventually in some form get to the bladder; 

2 isn't that right? 

3 A, Not necessarily, because it can be processed 

4 inactively before it gets there to. It depends on which 

5 carcinogen you are talking about. 

6 Q. But something from that carcinogen will get to 

7 the bladder whether in a different form that may be active or 

8 inactive by that point? 

9 A, Well, now you've changed the question around 

10 entirely to be the opposite because if it's been metabolized 

11 and deactivated then it's no longer a carcinogen; something 

12 from that, yes. An end product that's inactive may get 

13 there, but it may be an active end product too. So we have 

14 to talk about each molecular species. 

15 Q. It becomes very complicated. 

16 A. Well, it is. That's why it takes so long to 

17 develop all this information, yes. 

18 Q. I'm sorry, I didn't hear the end of that. 

19 A. That's why it takes so long to develop all this 

20 information. That's why it took so long, for instance, to 

21 get from Surgeon General number one to Surgeon General number 

22 two report because thev were waiting for science to catch up 
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1 in Washington, I don't mean the Surgeon General, I mean the 

2 FDA and the NIH, very interested. And I was involved. We 

3 had to go round and round about how much people should learn 

4 from an animal model and how much the regulation of food and 

5 drugs should rely on information just from an animal model, 

6 but it didn't come to anything significant or important. 

7 Q. So what you really are saying is, if I understand 

8 you, is it's been determined now that even though saccharin 

9 was a bladder carcinogen in some animals it hasn't been shown 

10 epidemiologically to be a carcinogen in humans; is that 

11 correct? 

12 A. Well, I'd rather state it a little differently if 

13 I may. I would rather say that the suggestive experiments in 

14 the animal model did not carry over to humans, the 

15 conclusions did not cany over to humans, number one and 

16 subsequent epidemiologic studies showed that there was not a 

17 strong association between bladder cancer and the Sweeteners. 

18 Q. Since you can't do an experiment, a controlled 

19 experiment with humans, how did you determine that the 

20 saccharin causing cancer in the bladders of some animals 

21 didn't carry over to humans other than by epidemiology? 

22 A. Well. I can't accept the premise of vour 
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1 and explain what they saw on the horizon. 

2 Q. Okay. Go ahead. 

3 A. Then the epidemiologists got into the act. And 

4 there's been epidemiology halfway around the world and back. 

5 And they elaborate all the figures that you and I've been 

6 discussing, some of. And they showed that coffee and 

7 sweeteners can be associated with bladder cancer, but it's 

8 not enough to be clinically significant or worrisome. It's 

9 not specific nor constant enough in association. 

10 Bladder infections, bladder stones, in-dwelling 

11 catheters can certainly cause bladder cancer, but that does 

12 not apply to the general population. It only applies to 

13 people with longstanding stones or catheter or infection and 

14 there's been nothing developed in the chemical understanding 

15 --I'm sorry, the biochemical understanding of those diseases 

16 that have gone into the explanation of bladder cancer in 

17 general. 

18 Q. Doctor, let me ask you about that on the 

19 sweeteners, the saccharin you mentioned. Were there animal 

20 studies that showed saccharin caused bladder cancer? 

21 A. I believe they were mostly animal studies. They 

22 were mostly animal studies Of course, thev got the people 
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1 question. One can do controlled experiments. 

2 Q. I'm sorry? 

3 A. One can do controlled experiments in humans. We 

4 do them all the time. We can't do unethical ones or 

5 dangerous ones, but we can do controlled experiments, number 

6 one. 

7 Q. How did you do it in the saccharin area? 

8 A. I'm not sure it was done, but I just took issue 

9 with your basic premise because it struck me as being overly 

10 broad. 

11 The rest of your question was? 

12 Q. Well, my question was you've told us that 

13 saccharin was a bladder carcinogen in animals, but it was 

14 determined subsequently that it didn't have a role in human 

15 bladder cancer; is that correct? ' 

16 A. The answer is substantially, but I have to 

17 explain. This work was done in the context of the Food and 

18 Drug Administration. The FDA has the duty to protect the 

19 public against hazards. And it was their job to make sure 

20 that sweeteners were safe for the public. 

21 Q. And what was the — 

22 _A_So they were not searching for the cause of_ 
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1 cancer, they were searching for the safety of the sweeteners. 

2 The risk had been suggested from animal models. So the 

3 question was how much should we be influenced by this finding 

4 that animal models, not all of which consistently developed 

5 the tumors, and this was resolved in the context of those 

6 questions which may or may not be helpful in resolving the 

7 cause of cancer. As I'm trying to point out, the 

8 epidemiology steered that whole inquiry away from clinical 

9 bladder cancer. 

10 Q. So it was the epidemiology that steered us away 

11 from saccharin as a suspect for human bladder cancer? 

12 A. It helped, yes. It played a large part. And I 

13 cite that to show the specificity of the epidemiologic method 

14 as far as we urologists are concerned for bladder cancer. It 

15 striped away those questions. 

16 Then smokers of black and blond air-cured and 

17 blond tobacco show entirely different characteristics in 

18 bladder cancer and in the intermediary metabolism of all the 

19 products of the tars in the body. Those were probably not 

20 done by epidemiologists. 

21 Q. Who would have done those studies? 

22 A. The biochemists. I'm not sure what their 
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1 epidemiologically and with these workers. That was a 

2 question that was raised for a long time too about 

3 inhalation, depth of inhalation and so on. The confounding 

4 factor there is that people will smoke according to their 

5 needs whether it's a filter cigarette or a stronger 

6 cigarette. And the smoker outside the laboratory, a smoker 

7 in ordinary life is smoking to get his reaction to the 

8 cigarette and he or she will compensate until they get the 

9 result they want. So very often a person smoking filtered 

10 cigarettes may smoke more or a person smoking a so called 

11 black tobacco may smoke less because they only smokejup to 

12 what they need for their high or for their kick. 

13 Q. But a particular study in question asked people 

14 about their inhalation behavior, did it not, and said that 

15 based on that study there was no difference between black and 

16 blond tobacco? 

17 A. I'm not sure which study you have in mind. Of 

18 course, you ring the bell of recognition. There were 

19 several, but those differences were later resolved according 

20 to the principle I just mentioned to you. 

21 Q. In fact, wasn't the study that I just mentioned 

22 one of the later studies? 
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1 discipline was. But the point I want to make is they are 

2 very fine epidemiology because they show two types of 

3 populations which can be compared and they lead to very clear 

4 conclusions that the intensity of the tobacco smoke, 

5 different in two populations, led to a different response all 

6 the way down the chain of bladder cancer causation. So this 

7 is a quantitation. And you know the old Missouri saw, I 

8 think it's Missouri, never mind the words, give me the 

9 numbers, if I can count it I can believe it. Well, here is a 

10 case where quantitation makes a difference. 

11 Q. Is black tobacco grown in the United States? 

12 A. I don't know. I know it's not sold very much in 

13 the United States. It's mostly overseas, European and 

14 Turkish. 

15 Q. Was there any epidemiological studies of black 

16 and blond tobacco that did not confirm the differences you 

17 have mentioned? 

18 A. I don't know. 

19 Q. Do you recall maybe a study on black and blond 

20 tobacco where they said difference in inhalation could 

21 explain the difference? 

22 -A. Well, that's been pretty well ruled out hoth_ 
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1 A. I don't remember. All of these studies have to 

2 be dissected, interpreted and critiqued. 

3 Q. But if in fact it were a difference in inhalation 

4 that explains perhaps this difference between black and blond 

5 tobacco? 

6 A. What do you mean by difference in inhalation? 

7 You mean depth of puff or concentration of smoke in the air? 

8 Q. Go ahead. Doctor, and explain what you see as the 

9 significance between the difference in black and blond 

10 tobacco. 

11 A. Well, I was explaining the honing down from the 

12 epidemiology to the molecular biology. That's where I was 

13 originally. 

14 Q. Okay. 

15 A. I haven't finished with that. 

16 Q. All right. 

17 A. After the bladder stones the question arose of 

18 ethnic trends in bladder cancer and they were traced back 

19 causally to smoking patterns rather than ethnicity or 

20 occupation. The other epidemiologic studies that are 

21 significant is that studies from Scandinavia to Germany to 

22 _Hawaii to other countries seem to bear each other out. 
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1 A possible diversion or confounder was in Egypt 

2 where the presence of schistosomiasis causes its own type of 

3 bladder cancer with parasitic cysts. Anti-cancer drug 

4 Cyclophosphamide can also cause bladder cancer, but that 

5 seems to be unrelated to the more common type associated with 

6 smoking. 

7 And over the years there have been more and more 

8 occupational exposures that have come and gone. I know here 

9 in this city that the Monsanto company has taken several 

10 chemicals off the market because of hazard as well as having 

11 stringent precautions for their employees. 

12 And then there is the Bracken Fern or Balkan 

13 Nephropathy type of cancer which has been singled out 

14 epidemiologically as separate from the type we're talking 

15 about. 

16 The point is that the quantitative epidemiologic 

17 evidence has become more and more specific towards smoking, 

18 has shown that some cancers are definitely not due to smoking 

19 and suggested very strongly and then shown that a great many 

20 of the so-called ordinary cancers are due or probably are 

21 most likely are due to cancer as time went on. And then the 

22 other studies came in to complete the link. 
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1 or Scandinavian or Slavic or Angelo-Saxon, not whether they 

2 use sweetener or coffee or tee, not whether they have stones 

3 in their bladder because most of them don't, not whether they 

4 work for a petroleum company because most of them don't, but 

5 it comes down to did they smoke or didn't they. 

6 And we think about half of the patients with 

7 bladder cancer in this country will have their cancer traced 

8 back to the smoking. 

9 Q. And the reason why you are more confident of that 

10 than you used to be is because of the elimination of certain 

11 risk factors; is that right? 

12 A. No, no. Again, because you are thinking in terms 

13 of a generality and I'm thinking in terms of all those 

14 people. I'm saying of all those people a great many of those 

15 people turn out to have this as the cause in their cancer. 

16 Q. Well, Doctor, you are not telling me, are you, 

17 that you can look at a transitional cell cancer of the 

18 bladder and by looking at it tell what caused it? 

19 A. Correct, I'm not. 

20 Q. And that would be true as well for squamous or 

21 adenocarcinoma of the bladder, just by looking at the cancer 

22 vou wouldn’t know what caused it? .. 

Page 127 

1 Q. If I understand your testimony. Doctor, what you 

2 are saying is that certain risk factors that at one time were 

3 believed to be involved in the causation of bladder cancer 

4 have either — now there's evidence they are not involved in 

5 the causation of bladder cancer or they have been eliminated; 

6 is that correct? 

7 A. Well, you're trying to restate my testimony in 

8 terms of generalities, the generality of bladder cancer. 

9 I'm trying to come up from each individual patient with 

10 bladder cancer to arrive at a principle that's useful to you 

11 in our discussion. We're starting at different ends. I'm 

12 talking about patients. I'm talking about people who have 

13 bladder cancer. 

14 Q. But I thought your point was that it's become 

15 more specific to tobacco as other potential risk factors and 

16 causes have been eliminated; is that wrong? 

17 A. You see, I wouldn't say it. I would say they. 

18 I would say most patients with bladder cancer in this 

19 country, most people with bladder cancer in this country now 

20 appear very strongly to have their bladder cancer caused by 

21 smoking and not by these other confounding risks, not which 

22 -country they came from in Europe whether it was Mediterranean 
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1 A. Correct, we agree. 

2 Q. You would then have to do some history of the 

3 individual? 

4 A. Correct. 

5 Q. And you would hope then he would give you 

6 comprehensive information concerning the various risk factors 

7 lhat might be associated with bladder cancer? 

8 A. Correct. 

9 Q. And from that you would hope to make some 

10 judgment as to what caused his cancer? 

11 A. Correct. And that argument has been had and we 

12 know if we stop people from smoking their risk drops. 

13 Q. We'll come to that. Let's stay for a moment with 

14 blond tobacco and let's take one of the articles which you 

15 have provided to me in 1991 from the American Journal of 

16 Epidemiology. I'm going to walk around, if I might, and pass 

17 this to you. 

18 I'll ask you to take a look at that article and 

19 tell me if it doesn't say that the risks, the difference in 

20 the risk at least as far as that epidemiological study is 

21 concerned, the difference in the risk between blond and black 

22 tobacco is explained by inhalation?_ ; - 
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1 A. Do you have Bartsch's? 

2 Q. I'm sorry? 

3 A. Do you have Bartsch's paper? 

4 Q. I'm sure we do. 

5 A. I found this a much more helpful and persuasive 

6 study than this Spanish study. I saw this study and it's a 

7 smaller study, I believe. They say the number of persons who 

8 smoked blond tobacco exclusively was small and the results 

9 suggest it's important to consider inhalation patterns. 

10 This is sort of, I assume this was a preliminary study from 

1 1 that group that was not conclusive. 

12 This one I found much more helpful because it 

13 went on past the smoking pattern and past the epidemiology to 

14 characterize the metabolism all the way down from the 

15 absorption of the inhaled carcinogen down to its molecular 

16 and genetic impact. So I found Bartsch's work much more to 

17 the point than the Spanish. 

18 Q. And actually this study took into account 

19 inhalation and his study does not; is that right? 

20 A. I can't accept that Spanish study. It's too 

21 small of a study compared — I didn't put much stalk in it 

22 _when I readit- I'll have to study the whole thing to tell 
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1 criteria that we talked about this morning? 

2 A. I'm sorry? 

3 Q. One of the epidemiological criteria? 

4 A. I don't know what they meant. You'll have to ask 

5 them, not me, 

6 Q. But if it were true, if this study were correct, 

7 and you don't find it persuasive, but if the study were 

8 correct that the difference in blond arid black tobacco 

9 smoking was really based on difference of inhalation, that 

10 would mean the point you have made on blond and black 

11 tobacco, differences in agents, substances in that tobacco 

12 would not be correct; isn't that true? 

13 A. Well, I can't speculate that far along the chain 

14 with you, sorry. 

15 Q. I’m sorry? 

16 A. I can't speculate that far along the chain with 

17 you. I can't go from a false supposition to a maybe to a 

18 positive. 

19 Q. You are starting with the premise that smokers of 

20 black tobacco have 2 to 3 times higher risk? 

21 A. Perhaps I tried to crowd too much information 

22 into mv one sentence. Yes. smokers of black tobacco have 
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1 you why I rejected it. You can find studies that will tell 

2 you anything. 

3 Q. This is one of the studies that was supplied to 

4 us by you or I guess the law firm that you are working for. 

5 A. Out of the interest in completeness you'd want to 

6 see as much of the literature as you could, I'm sure. 

7 Q. Would you agree with this statement from the 

8 study, "Moreover, the relation between temporal aspects of 

9 smoking in cases of bladder cancer and the phase of the 

10 carcinogenic process upon which smoking acts has not been 

11 definitely established."? 

12 A. I don't know what they mean. I suppose they mean 

13 they don't have the time sequence worked out exactly. I find 

14 it very difficult to interpret other people's statements for 

15 them when they are not clear in the first place. 

16 Well, one of the authors they cite is Jay Peto, 

17 second paper. The other citation is bladder cancer in 

18 smoking males, type of cigarette, age of start, effective 

19 stopping, interaction with occupation. I'm not sure what 

20 they mean. Once they start saying temporal aspects it means 

21 they are generalizing about something. 

22 -Q. It nrohahly has to do with the epidemiological 
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1 been reported to show 2 to 3 times higher risk than smokers 

2 of blond flue-cured tobacco. 

3 Q. And that's true in some studies, but at least not 

4 in one other that we know about? 

5 A. I can't -- first of all, I will tell you I did 

6 not do a complete survey of all the literature to see the 

7 numbers of pros and cons on that finding. What I did was 

8 find Bartsch's work so persuasive because of its scientific 

9 excellence that I accepted it. And I noticed that in my 

10 subsequent reading everyone else in the field has accepted 

11 it. 

12 Q. I'm sorry? 

13 A. I've also noticed that everyone else of stature 

14 has also accepted that. 

15 Q. Where did you find that? 

16 A. Just from reading the literature. 

17 Q. But I just showed you an article from 1991 that 

18 criticized it. 

19 A. Oh, I'm sure you can find criticisms. 

20 Q. And in fact, what you have been telling me about 

21 up to the last few minutes is areas where scientists believe 

22 _they had found risk factors for bladder cancer and then 
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1 determined later on that those risk factors weren't really 

2 important in bladder cancer; isn't that correct? 

3 A. Sir, I didn't come here to argue with you. I 

4 came here to tell you my opinion. My opinion is that 

5 Bartsch's article is a very sound piece of scientific work. 

6 And actually it's more than one article. 

7 Q. Tell me what the significance of this article is 

8 for the determination for your conclusion that cigarette 

9 smoking causes bladder cancer. 

10 A. It shows the specificity of our knowledge in 

11 establishing the link between tobacco smoking and cancer 

12 formation in the bladder as bladder cancer, usually 

13 transitional cell, but not necessarily transitional cell. 

14 It shows how, of the various substances that are 

15 contained in tobacco smoke, they enter the blood. They can 

16 be characterized, they can be measured, they can be traced 

17 from the blood to the liver to the urine to the bladder 

18 epitheliums. They can be located there. 

19 And many of the chemical processes in which they 

20 are involved have been identified and measured and I think in 

21 some cases manipulated as well as correlated with external 

22—events like blond or black smokimr or occupation or smokine 
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1 has been established by which cigarette smoke causes bladder 

2 cancer? 

3 A. Yes. 

4 Q. Do you have any textbooks or any materials that 

5 make that statement? 

6 A. Yes. This statement here from Vogelzang, 

7 Shipley, Scardino and Coffey says "Cigarette smoking has been 

8 strongly associated with development of cancer at least 20 

9 years in more than 30 case-control studies. The relative 

10 risk varies from 2 to 10 times in a dose-response 

11 relationship." This means that until proven otherwise 

12 everything above 1 is caused by that factor until proven 

13 otherwise. 

14 Now that's how much credence we can place in 

15 epidemiology nowadays when it's done scientifically by modem 

16 methods. No need to go back to the bullet and the gun. 

17 Q. Do you see the last paragraph? 

18 A. Let me go on. Now what Pm saying, beyond that 

19 we have now excluded all the confounding factors that people 

20 have thrown out as possible confounders. And one by one they 

21 have been systematically excluded or lost by the way side. 

22 And the positive ones have been evaluated positively for what 
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1 habit. 

2 So that what it means to me is that bladder 

3 cancer has been shown by epidemiologic tools and studies to 

4 cause bladder cancer in many people and smoking has been 

5 shown to go along the whole chain of cause and effect to 

6 produce that tumor in humans. 

7 Let me go on because I may save a lot of time if 

8 I can just finish my thought, if I may. 

9 Q. Certainly. 

10 A. And those studies have not only been enzymatic 

11 and specifically biochemical and molecular biological, they 

12 have also been genetic, as I said, confirmed by the dog model 

13 in some critical places. And the last point I wanted to make 

14 was that these studies have been one chemical species at a 

15 time, but as people have learned more and more about tobacco 

16 smoke they have realized that this may be a prototype for 

17 other substances in tobacco smoke that could also or probably 

18 also causing cancer. So while this story is specific for one 

19 molecule, as it gets more specific it invokes other 

20 molecules. 

21 Q. Let me see if I understand your testimony. Are 
22—YOU Stating now that it. has heen estahlished r the mechanism 
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1 they are like schistosomiasis, stones, in-dwelling catheters. 

2 But they have been shown to, here is where you go outside 

3 epidemiology, to be applicable to a small number of the 

4 bladder cancer patients. 

5 Q. Let's stick to what we are dealing with which is 

6 the mechanism. 

7 A. And the mechanism now relates quantitatively to 

8 the smoke inhalation products. So that one can say on 

9 scientific grounds that in the smoke there are carcinogens 

10 with a capital C, Carcinogens, and these have been identified 

11 and traced down to the bladder level, to the epithelial 

12 level, into the DNA, into the genetic mechanism. 

13 Well, how much more of a smoking gun do you need 

14 in terms of modem science? 

15 Q. Well, you need some evidence. And let's focus on 

16 it step by step because you move from mechanism to other risk 

17 factors, which we'll get into. Let's go back to mechanism. 

18 Now what this article says about mechanism is in the last 

19 paragraph, isn't it? 

20 A, Yes, most likely related to numerous chemicals in 

21 cigarette smoke. 

22 -Q—And there's considerable evidence of the_ 
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1 

involvement of aromatic amines such as - go ahead and read 

i 

bladder cancer and has been shown to cause the mechanism; is 

2 

that paragraph in. 

2 

that correct? You know the mechanism by which this occurs? 

3 

A. "There is considerable evidence of the 

3 

A. Cigarette smoking in one of these chapters was 

4 

involvement of aromatic amines such as 4-aminobiphenyl and 

4 

the working rule for practical purposes -- 

5 

o-toluidine." 

5 

Q. But let's stay with mechanism. Doctor. 

6 

Now this paragraph -- 

6 

A. Working rule for practical purposes where a third 

7 

Q. Would you finish the paragraph? 

7 

to half the bladder cancers in this country could be 

8 

A. You want me to read the whole thing? 

8 

explained by smoking. 

9 

Q. Please. 

9 

Q. Let's just stay with mechanism. 

10 

A. "Cigarette smokers also have an increased 

10 

A. I didn't finish. I didn't quote that because 

11 

proliferative response in the bladder epithelium which may 

11 

maybe it was in the other chapter. 

12 

enhance the effects of other carcinogens or genetic 

12 

And the mechanism is most likely related to 

13 

susceptibility." 

13 

numerous chemicals in cigarette smoke, but the details of 

14 

Q. Now is it your testimony, Doctor, that that 

14 

that mechanism have not been worked out in time for 

15 

paragraph tells us that the mechanism is established? 

15 

presentation by epidemiologists and biochemists to urologists 

16 

A. No. It's my testimony that — I'm saying that my 

16 

to become part of the general knowledge amongst urology and 

17 

testimony elaborates and goes beyond that second paragraph. 

17 

to have been written and codified into our textbooks because 

18 

Q. You have taken it a step further than the author 

18 

it doesn't matter. We already know for practical purposes 

19 

of this textbook? 

19 

that we believe -- 

20 

A. Correct. 

20 

Q. I understand you think it doesn't matter, but I'm 

21 

Q. And would that also be true as far as Campbell's 

21 

trying to figure out — 

IS 


n 
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1 

A. As I recall, yes. 

i 

half our patients. We believe if we stop them from smoking 

2 

Q. Because Campbell's talks about three possible 

2 

we'll prevent it. We believe that no matter how much we 

3 

mechanisms for cigarette smoking causing bladder cancer and 

3 

treat them if they keep on smoking it's going to return 

4 

says the sum evidence implicates each of these mechanisms and 

4 

faster. And we believe that we have the cure - I'm sorry. 

5 

the etiology of bladder cancer, but in all cases the data are 

5 

have the causation from the pragmatic clinical standpoint. 

6 

insufficient to prove a causal relationship. 

6 

We can manipulate it, we can understand it and we can predict 

7 

A. Yes. Campbell's was last revised, as I recall, 

7 

it. 

8 

three or four years ago. And this was probably written a 

8 

Q. Doctor, I understand that. But you are a 

9 

year or two before. And they don't list Bartsch or this 

9 

forensic urologist. You have written a multitude of articles 

10 

latest work in the bibliography. 

10 

on how to be an expert witness, have you not? 

11 

Q. Campbell's was revised in 1992. So you are 

11 

A. Not a multitude, no, sir, but I thank you. 

12 

saying your evidence — 

12 

Q. How many would you Say you have written on how to 

13 

A. So that's five years. It takes a year or two to 

13 

be an expert witness? 

14 

write your chapter and get it published. 

14 

A. I haven't counted them, sir. 

15 

What I'm saying is the more recent work has not 

15 

Q. How many presentations have you made? 

16 

been detailed and may not be of much interest to the 

16 

A. I haven't counted those up either. 

17 

practicing urologist because he already believes that smoking 

17 

Q. Well, I counted four publications, ten or eleven 

18 

causes cancer so these are scientific details that really 

18 

presentations from your resume and three workshop 

19 

don't contravene the spirit of that paragraph. 

19 

participations. So you know we're now trying to focus on 

20 

Q. Well, I'm not sure what the relevance is of what 

20 

mechanism. We're not trying to look at what a urologist may 

21 

the practicing urologists thinks right now, but the testimony 

21 

think practically. 

wm 
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1 mechanism by how cigarette smoking causes bladder cancer? 

2 A. Yes. 

3 Q. Would you tell me what that mechanism is? 

4 A. I can't tell you in one sentence, but I can tell 

5 you in several long paragraphs. I'll take a drink if I may. 

6 To follow-up on the strong and specific 

7 epidemiologic pointing, the mechanism includes beyond 

8 epidemiology, pathology, toxicology, pharmacology, 

9 physiology, cellular biology and cytology, intermediary 

10 metabolism, enzyme and protein chemistry, molecular biology, 

11 oncology and genetics. These are all different 

12 sub-discipline sciences that we use in urology. 

13 Q. And I believe you told me at some point earlier 

14 today that you had taught for a while in pharmacology, but 

15 otherwise were not an expert in any of those areas; isn't 

16 that correct? 

17 A. What do you mean expert? 

18 Q. What I mean is what you would use as an expert 

19 when you have written in your articles that an expert witness 

20 should not get out of his area of expertise. 

21 A. An expert witness is someone who can help the 

22 jurv. I can certainlv help the jurv. I've gone to medical 
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1 clinical science, pragmatics show that stopping smoking does 

2 prevent lung and bladder cancer. 

3 Now cancer today is understood as a 

4 micro-evolutionary process whereby cells proliferate in spite 

5 of normal controls and invade the surrounding tissues to give 

6 rise to metastases. 

7 There are two kinds of genes at least that are 

8 involved and I'll save you all those. You can read about 

9 them if you prefer in here. You probably know more about 

10 them than I do studying up for this kind of a case anyway. 

11 I want to point out that on October 18th, 1996 

12 there was a lot of publicity on television and the press that 

13 scientific researchers had found the direct scientific length 

14 between smoking and lung cancer. And this was related to an 

15 article in Science Magazine which I've cited here. This 

16 article when I looked it up proved to be only another detail 

17 in a long line of evidence for the chain of causation of p53 

18 defects in producing mutations at specific points along the 

19 dna molecule. 

20 What I'm about to tell you parallels that chain 

21 of evidence for bladder cancer. So in the eyes of the 

22 national press and the media thev thought this was the proof 
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1 school. I've been a professor for 20, 30, 35 years. I've 

2 had a residency. I've done lots of research. I've consulted 

3 the industry and the government. I'Ve had to debate these 

4 issues with fellow scientists. 

5 Am I an expert in each one of these areas to the 

6 top level of peer review? No. Am I capable of using this 

7 information in a urologic context? I should hope so. 

8 Q. Would you agree that you have had practice and 

9 experience in none of these areas except for pharmacology 

10 perhaps? 

11 MR. PATRICK: I'm going to object to the 

12 question as being asked and answered and also object on the 

13 basis that the question is an interruption of a previous 

14 answer trying to explain a previous question or give a 

15 response to a previous question. 

16 You can answer his last question. 

17 A. Well, may we postpone that until later? I'm 

18 trying to concentrate on this answer. 

19 BY MR. NORTHRIP: 

20 Q. Okay, go ahead. 

21 A. The mechanism has been elucidated on a genetic 

22—level. And in addition, to step outside of laboratory and 
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1 for the cause of cancer. 

2 Q. Did you read it? 

3 A, Yes. f 

4 Q. Did you find it proof of anything? 

5 A. In the light of all that we've known beforehand 

6 it was the final link in the chain, yes. 

7 Q. Well, since you're not here to testify about lung 

8 cancer I'll leave that examination until another day. 

9 A. But what I'm saying is you can always question, 

10 as an attorney you know very well, you can always question 

11 something you know and get it down to electronics and physics 

12 and Eisenberg uncertain principles and you can make any known 

13 fact disappear into thin air. There's been too much of that 

14 going on in court in the last year or two so the public is 

15 fed up. And a good lawyer is very good at that. But from 

16 the standpoint of science and common sense we accept that 

17 smoking causes bladder cancer. 

18 Q. Let's avoid common sense for a moment arid let's 

19 focus in on mechanism. 

20 A. I'm trying to focus in. Please don't rush me. 

21 I'll spare you the business about the dyestuff 

22 _industry because we've gone into that already so I won't- 
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1 discuss it now. I'll skip it. 

2 First of all, cancer risk, and I should say 

3 bladder cancer risk here although it's true for others, 

4 bladder cancer risk increases with the increasing intensity 

5 of smoking as measured by the number of packs per day smoked. 

6 Q. Does that have something to do with mechanism? 

7 A. Yes. In a black box approach to the study of 

8 mechanism it shows that what goes in is quantitatively 

9 related to what comes out. It shows you're on the right 

10 track even though it doesn't characterize the mechanism 

11 completely, it quantitates it. And quantitating something is 

12 a large step forward in science. 

13 Q. Are there inconsistent epidemiological studies 

14 that show that the more cigarettes you smoke do not clearly 

15 lead to enhanced bladder cancer risk? 

16 A. I'm sure that you can find statements which are 

17 inconsistent, findings that are inconsistent, groups that are 

18 inconsistent, reports that don't follow the general trend. 

19 Of course, there's all sorts of evidence that has to be 

20 weighed. 

21 Q. When you are dealing with epidemiological 

22 evidence in this area it's inconsistent, isn't it? 
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1 A. I said it's the Winston Churchill effect, the man 

2 who smokes, what does he do, he smokes, drinks and everything 

3 else and he's 200 percent fit instead of 100 percent fit 

4 because he chose the right genes. 

5 Now the next piece of very persuasive evidence is 

6 there is a dose response effect demonstrated for the 

7 development of cancers of the bladder. And I mean dose 

8 response in terms of smoking exposure. 

9 Q. Would it be important, Doctor, if epidemiologic 

10 studies in many instances did not show a dose response? 

11 A. As I said, it depends on the type of studies, who 

12 did them, what they showed, how far they went and what their 

13 methodology was. 

14 I would be glad to entertain them if you have 

15 them, not now. I’m still busy answering your question. I 

16 don't want to get diverted from the 5 o'clock plan. 

17 Q. I'd have to show them to you in the Surgeon 

18 General's report, but you've indicated you don't want to 

19 testify about those today? 

20 A. Well, if I have time later on I will be glad to 

21 read them. 

22 MR. PATRICK: Let me object. I think vou have 
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1 A. When you are dealing with epidemiological 

2 evidence there have been 30 case-control studies and 10 

3 cohort studies since 1992 that have showed cigarette smoking 

4 to be a cause of human bladder cancer. 

5 I don't know about the 31st or the 11th and I 

6 don't know how many studies were rejected from peer review or 

7 how many were published because they didn 't follow the 

8 general trend and the editors thought they should be 

9 published just to be exposed and taken into consideration. 

10 I'm not saying that every case of bladder cancer 

11 is due to smoking. And I'm not saying that every smoker will 

12 develop bladder cancer. That's not what I'm saying. Please 

13 don't misread me. 

14 Q. It's clear cigarette smoking is neither a 

15 necessary nor a sufficient cause for bladder cancer; isn't 

16 that correct? 

17 A. I don't know about those logical categories. I 

18 haven't applied it to this. 

19 Q. We know heavy smokers don't get bladder cancer 

20 and we know non-smokers do? 

21 A. I said not every smoker develops bladder cancer. 

22 -Q. In fact, very few smokers - 
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1 asked him at some point along the way to explain the 

2 mechanism by which bladder cancer is caused and he is trying 

3 to supply an answer to that. 

4 MR. NORTHRIP: I was hoping for one. 

5 MR. PATRICK: So if he can finish up. 

6 A. In the spirit of that last remark, if you spend 

7 more time listening to what I'm saying and less trying to 

8 interrupt me you might hear the answer. 

9 BY MR. NORTHRIP: 

10 Q. Well, I was hoping you were going to move to some 

11 area close to it. 

12 A. I am as fast as the material will allow me to. 

13 Multiplying the number of cigarettes smoked per 

14 day times the number of years smoked gives a very close 

15 measure of the tendency to develop bladder cancer allowing 

16 for a 20 year time lag for the cancer to develop. This 

17 measurement has been refined to pack years and is used 

18 clinically, epidemiologically and in public health surveys. 

19 That means in practical terms it's used by doctors and 

20 hospitals, by epidemiologists and by government agencies. 

21 It's routine now in community hospitals, government 

22 _hospitals, veteran's hospitals.__ 
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Q. Excuse roe. Doctor. I don't mean to quibble with 1 
you on this and I know you say you are coming to an answer, 2 
but how is this routine, the way a hospital takes down 3 
smoking history, how does that have anything to do with 4 
mechanism? I've asked you to explain what tbe mechanism is 5 
by which cigarette smoking causes lung cancer and you say you 6 
can do it. 7 

A. It's describing the black box approach to 8 

causation. It's saying that if we don't, if at some phase in 9 
our science we don't quite know what it is it's like a flight 10 
recorder, if we don't know what caused the accident but we 11 
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around the body. And the liver detoxification is an 
important step in this genetic chain of events particularly 
since it gives us an insight as to who may or may riot be 
susceptible for bladder cancer. 

Now that's just one type, one substance of that 
class and one type of substance, as I mentioned to you 
before, because now the newer work has brought in the old 
acroleins or the products of pyrolysis, burned fat, 
well-done steaks, things like that. 

Now the N-hydroxy derivative of ABP reacts with 
the dna in urophelium. And it has been found in bladder 


can get a hold of the black box we can get some information 12 biopsies of bladder cancer patients as well as, I think, in 


13 out of it that will tell us the mechanism of the accident. 

14 It will tell US the pilot was asleep at the wheel or he was 

15 struggling with an inverted cabin or he smelled smoke off on 

16 one side or the other. 

17 And what I'm saying here is that if you can 

18 measure pack year exposure in the book and you get a number 

19 of bladder cancers out, you have a very clear quantitative 

20 handle on the cause. 

21 Q. But you already know the mechanism. You have 
Id us th 


human volunteers it's been found in the epithelium of 
smokers. And it has been not found in the epithelium of 
non-smokers. 

So we're down now from the inhalant through the 
metabolic processing skipping the acetylation and 
reenactivation into the dna of the urinary epitheliiim in the 
bladder. And there's been a lot of corroborativea work done 
with exfoliated cells and chromatographic studies, 
correlations with black and blond tobacco again showing the 
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2 A. It's such a complicated answer that I have to 

3 explain it because I told you the mechanism once and you 

4 didn't hear iL I told you the mechanism was due to 

5 substances in the cigarette smoke which is taken into the 

6 body, absorbed, metabolized, impacts on the bladder and on 

7 the urophelium and produces genetic changes that lead to 

8 growth of the cancer cells. 

9 Q. What substances? 

10 A. I'll come to that I'm still trying to answer 

11 the first question. 

12 MR. PATRICK: Why don't I make a suggestion. 

13 We'll take a few minute break and that way maybe we can all 

14 get our thoughts organized and see where we're going. 

15 MR, NORTHRIP: That's fine. 

16 (Whereupon a brief recess was 
taken.) 

17 

A. Tobacco smoke contains 3,800 constituents, but 
13 

studies have focused down on the aromatic amines, 

19 

particularly Phrr which is 2-amino-l-methyI-6-phenylimidaa> 

20 

(4,5-B) pyridine. 

21 

Then substances like these enter into a 


BY MR. NORTHRIP: 


2 Q. So do I understand your testimony to be, Doctor 

3 -- 

4 A. Well, I'm still not done. It gets better. The 

5 story gets better. 

6 That's where it was when I first came into the 

7 case or a year before and that's where we were when these 

8 textbooks, the latest textbook was written, this last one, 

9 but that's not where we were when Catalona's chapter was 

10 written and Campbell's six years ago. I don't think all of 

11 this was appreciated or possibly even known. Then, of 

12 course, there are bladder biopsies from surgical patients to 

13 confirm this. Now we have p23 tumor suppressor genes 

14 involved in the story. 

15 Q. I'm sorry? 

16 A. I'm sorry, p53 tumor suppressor genes affected by 

17 the 4-aminobiphenyl hemoglobin adducts. And this, as I said 

18 before, was tested out on Salmonella typhimurium for 

19 mutagenic activity. So we have mutagenic activity 

20 demonstrated. We have chromosomal activity demonstrated, DNA 

21 demonstrated, surgical specifics plus all the quantitation 
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1 scientific studies along the direction of the epidemiologic 

2 studies and consistent with them, is the point I was trying 

3 to make. 

4 I don't know if these studies have been done in 

5 coffee or sweetener patients, but we would expect they would 

6 be negative and not very helpful. 

7 I hope I've answered your question. It's not as 

8 easy a question to answer as you possibly thought when you 

9 asked it. 

10 Q. They never are. 

11 Doctor, do I understand your testimony then to 

12 say that it is the aromatic amines in tobacco smoke that you 

13 believe is ultimately responsible for causing human bladder 

14 cancer? 

15 A. Boy, you have a way of turning a yes into a no. 

16 If we can get rid of that word ultimately I would agree with 

17 your question, yes. Because the point I was trying to make 

18 is that is one of the substances that has been demonstrated 

19 to cause bladder cancer. But as I told you, there are, what, 

20 3,800 other substances in tobacco. And this was one type of 

21 substance that has been traced down specifically, but the 

22 evidence is if we had enouch monev to soend on research and 
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1 not available in those days. We didn’t know where to look. 

2 Q. Well, they looked. 

3 A. It didn't do any good. If they looked with 

4 blinders on they weren't going to find anything. 

5 Q. What they said was on the basis of quantitative 

6 data for aromatic amines in cigarette smoke of 

7 epidemiological significance that the traces of carcinogenic 

8 amines in the human bladder is questionable even if one were 

9 to consider the toke of the aromatic amines and their active 

10 metabolite which may be formed in vivo from aromatic 

11 nitrohydrocarbons of the smoke. 

12 A. If I go back far enough I can quote you 

13 literature that says the earth is flat. 

14 Q. Well, you are not questioning the amount of 

15 aromatic amines that occur in cigarette smoke, are you? 

16 A. I'm questioning what the state-of-the-art was at 

17 the time that statement was made and written and printed and 

18 believed. 

19 Q. In 1982. 

20 A. Right. I'm quoting you 1990 to '97, to '96. 

21 Q. Can you show me a statement from any literature 

22 where it savs aromatic amines in tobacco smoke caused human 
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1 had enough time we would find other substances. 

2 Q. Let me see if I understand then your testimony. 

3 Your testimony is the aromatic amines as found in cigarette 

4 smoke caused bladder cancer in humans, there may be other 

5 things in cigarette smoke that may also cause bladder cancer 

6 in humans? 

7 A. Yes. And the evidence, the indications that 

8 there are other things. 

9 Q. Have the aromatic amines been looked at in the 

10 past? 

11 A. Which one? 

12 Q. The whole area. 

13 A. Well, I'm not a chemist. You haven't accused me 

14 of being a chemist yet. I think you'd probably want to defer 

15 to a biochemist or tobacco biochemist or to a cancer 

16 biochemist for questions like that. 

17 Q. Would it surprise you to know that the 1982 

18 Surgeon General's report looked at aromatic amines in bladder 

19 cancer? 

20 A. No, it wouldn't. We've been trying for a long 

21 time to make these demonstrations, but these genetic 

22 -techniques were not available and this genetic knowledge was 
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1 bladder cancer? Have you got any document that you can show 

2 me? 

3 A. I haven't looked for any. I don't know if I 

4 could or not. 

5 Q. You don't have anything in the literature that 

6 you have studied in this area that says that? 

7 A. I would hope not. Aromatic amines arc a large 

8 class. And these are specific. 

9 Q. Can you show me anything that says that the 

10 studies you have looked at where they have concluded that 

11 aromatic amines cause bladder cancer in humans as found in 

12 cigarette smoke? 

13 A. There is a distinction between certain types of 

14 aromatic amines. And these are polyphenyl ones, I believe. 

15 I did not bring the structural formulas with me. I relied on 

16 the terminology because I did not want to go into the 

17 chemistry of it too intimately because I think you will have 

18 to look to someone else for that, not to me. 

19 Q. But I was just asking you based on the literature 

20 do any of the studies that you have cited draw the conclusion 

21 that they have proven that aromatic amines as found in 

22 _cigarette smoke causes bladder cancer?--- 
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1 

A. I can't answer that question, I told you, because 

1 

question. I can't give you that information. 

2 

aromatic amines is a much larger class than the specific 

2 

Q, But I assume I can be confident it isn't in any 

3 

molecules I'm dealing with. And these specific molecules 

3 

of the articles you have provided to us; is that correct? 

4 

fall into a slightly different class. And I would have to 

4 

A. I don't know about that and I'll tell you why. 

5 

call up a chemist to get him -- 

5 

That's not a scientific statement. That's a general 

6 

Q. Well, they are part of aromatic amines, aren't 

6 

statement, number one. I interpreted many statements in that 

7 

they? 

7 

literature to mean that, to strongly infer that and you don't 

8 

A. I don't remember. I would have to call up a 

8 

accept that inference. 

9 

chemist and ask him how to answer that question precisely. I 

9 

Q. They didn’t say it, you read it that they 

10 

can't answer that question. I don't know. 

10 

inferred it; is that correct? 

11 

Q. Can you tell me of any article where any 

11 

A. No, no. It might have been in doctor talk, not 

12 

scientist has concluded that they understand the mechanism 

12 

in patient talk. 

13 

whereby cigarette smoke causes human cancer, bladder cancer? 

13 

Q. It might have been? 

14 

A. Any scientist? 

14 

A. In doctor talk, not in patient talk. 

15 

Q. Any scientist in a published peer reviewed 

15 

Q. Well, can you show me any article where it 

16 

article or in a textbook has concluded that they know the 

16 

explains the mechanism whereby cigarette smokes causes human 

17 

mechanism by which cigarette smoke causes human cancer. 

17 

bladder cancer in doctor talk? 

18 

A. I didn't look for any. I don't know if there is 

18 

A. Right here. Right here. 

19 

or isn't. 

19 

Q. So you take the position that that explains the 

20 

Q. Well, you have read all of these articles that 

20 

mechanism by which cigarette smoke causes human bladder 

21 

you relied upon to put this paper together, haven't you? 

21 

cancer and you are referring to Defendant's Exhibit 5? 

m 
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1 

smoking has been strongly associated - 

1 

carcinogenesis is most likely related to numerous chemicals 

2 

Q. You don't need to read it. 

2 

in cigarette smoke." 

3 

A. And that means causation in 30 to 50 percent. 

3 

Q. And that's an explanation of the mechanism? 

4 

Q. We're still talking about mechanism now. And my 

4 

A. Let me go on, if I may. 

5 

question to you is is there any published article or textbook 

5 

Did that sentence register? 

6 

that says we have now shown or says we know the mechanism by 

6 

Q. I'm sony? 

7 

which cigarette smoke causes bladder cancer in humans? 

7 

A. Did that sentence register? 

8 

MR. PATRICK: Let me object. Are you asking 

8 

Q. I heard the sentence. 

9 

whether or not there is an article that states the exact 

9 

A. "The mechanism of cigarette induced bladder 

10 

cause and effect relationship between some certain agent and 

10 

carcinogenesis is most likely" -- now that's from a 

11 

bladder cancer or are you asking, because I think he's 

11 

scientist. That means more likely than not and it means 

12 

answered this before, what articles say that there is an 

12 

probably beyond all reasonable doubt. 

13 

implication of cause? 

13 

Q. What? 

14 

MR. NORTHRIP: Well, I was asking beyond 

14 

A. Probably beyond all reasonable doubt, yes. 

15 

causation. I was asking about the mechanism by which 

15 

Q. Go ahead. 

16 

causation occurs. 

16 

A. Reasonable doubt, not philosophic doubt, 

17 

BY MR. NORTHRIP: 

17 

reasonable doubt. 

18 

Q. Is there any article or textbook that says We now 

18 

- "related to numerous chemicals in cigarette 

19 

understand the mechanism by which cigarette smoke causes 

19 

smoke", number one. "There is considerable evidence of the 

20 

bladder cancer and here it is? 

20 

involvement of aromatic amines such as 4-aminobiphenyl and 

21 

A, The answer is on several levels. I don't know of 

21 

o-toluidine. Cigarette smokers also have an increased 
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1 

enhance the effects of other carcinogens or genetic 

1 

to elucidate the DNA structure of all the genes in the body. 

2 

susceptibility." 

2 

It's involved in the human genome project. It's involved in 

3 

They are indicating the area of science, he is 

3 

the clarification of inborn diseases according to this 

4 

indicating the exact areas of science that I've tried to 

4 

genetic science. It's based on the double helix dna model 

5 

elaborate on and be is saying to the best of our knowledge 

5 

that everyone is familiar with. 

6 

today this is what we know. As a scientist he will never say 

6 

Q. And what is her qualification? She's a 

7 

I'm absolutely sure because he will lose credibility amongst 

7 

geneticist. Is she an M.D.? 

8 

scientists because no scientist ever says that. Science is 

8 

A. She's a graduate student. She's not an M.D. yet. 

9 

always tentative. It's going to be revised in the next 

9 

Q. Is it correct that you mentioned, I think, 

10 

generation or the next century. 

10 

acrolein? 

11 

Q. So you're telling me that this paragraph that you 

11 

A. Acrolein. 

12 

have read in Defendant's Exhibit 5 tells us the mechanism by 

12 

Q. Is that ubiquitous in the environment? 

13 

which cigarette smoking causes human bladder cancer? 

13 

A. I have no idea what you call the environment. 

14 

A. Yes, it tells us the mechanism. It points 

14 

We certainly don't inhale it. It's encountered fairly 

15 

exactly to the areas of the body in cytology and biochemistry 

15 

widely, but it's associated with burned meat and burning. 

16 

and enzymology that should be considered. And these more 

16 

Q. Is acrolein an unsaturated aldehyde? 

17 

recent findings confirm and extend that knowledge and 

17 

A. I don't recall the exact chemical structure. I 

18 

complete the chain of causation. 

18 

had to memorize the exact structure when I was a medical 

19 

Q. What recent findings? 

19 

student. 

20 

A. The ones that I've been trying to read in the 

20 

Q. Are you familiar with Cohen and Johansson? 

21 

record here over your obstruction. 

21 

A. With whom? 

m 



O. Cohen and Johansson, the authors of. I think, one 


Page 163 


Page 165 

i 

those recent findings you have told us about didn't draw the 

1 

of the articles you provided to us. 

2 

conclusion that you have drawn and that is they know the 

2 

A. May I see that? 

3 

mechanism by which cigarette smoking causes bladder cancer, 

3 

Q. Sure. 

4 

have they? 

4 

A. I'm not familiar with them. This is from the 

5 

A. They didn't use the words in the same way I did. 

5 

Urological Clinics of North American. 

6 

They drew conclusions that I based my conclusion on and they 

6 

Q. Yes. 

7 

drew conclusions that were completely consistent with what 

7 

A. Yes. 

8 

I'm saying. 

8 

Q. Let me show you what I had reference to. The 

9 

Q. Was this the area that you consulted with the 

9 

paragraph that starts, "Unsaturated aldehydes are ubiquitous 

10 

lady on? 

10 

in the environment and the simplest acrolein is present at 

11 

A. I did the whole thing with her. 

11 

levels of approximately 100 microgram per cigarette." 

12 

Q. And what is her area of expertise? 

12 

So you could have many different exposures to 

13 

A. She, I guess, would be characterized as a 

13 

acrolein, as you mentioned burning? 

14 

geneticist. 

14 

a. May I see it again? "Alphabeta unsaturated 

15 

Q. Would you explain that for us? 

15 

aldehydes are ubiquitous in the environment and the simplest 

16 

A. What genetics is? 

16 

acrolein is present at levels of approximately 100 micrograms 

17 

MR. PATRICK: What a geneticist is, is the 

17 

per cigarette." 

18 

question? 

18 

Acroleins may be ubiquitous in the environment, I 

19 

MR. NORTHRIP: Yes. 

19 

don't know. All I know is about the one acrolein or maybe 

20 

BY MR. NORTHRIP: 

20 

its congeners that are involved in stomach cancer and now 

21 

Q. Explain it for the record. 

21 

have been shown to be involved in other cancers. I certainly 
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1 Q. But you had mentioned it, I think, along with the 

2 aromatic amines. 

3 A. I'm sorry I wasn't more specific. I didn't know. 

4 That statement obviously points out that there are many other 

5 similar substances that we know less and less about. 

6 Q. Now you have mentioned in here Phrr in your 

7 report. Is that the correct abbreviation? 

8 A. I hope so. I've come across it in several of the 

9 articles. It's a specific molecule apparently. 

10 Q. Are you sure it's not PhlP? 

11 A. You may be right. You may be right. I thought I 

12 got all of the typos out of this. Phip would sound the same 

13 on the Dictaphone. 

14 Q. Is it associated with cooked foods? 

15 A. I know acrolein is. I don't remember about Phip, 

16 1 included this so that if you have a biochemist he'll have 

17 an idea what I'm trying to talk about. 

18 Q, Let me hand you an article, again one I believe 

19 you supplied to us, talking about PhlP as the most abundant 

20 heterocyclic amine produced in cooking processes. 

21 A. I accept that. I'm certainly - 

22 _O. They can be found in diesel fuel and rain water? 

Page 168 

1 Q. Well, we read it differently. I read it that it 

2 doesn't appear in black. 

3 A. Oh, I see, in the ratio of black to blond. Now 

4 we have to go back to the original to see if it was measured 

5 or not found. 

6 Did you read it? Was it measured and not found? 

7 I don't know enough of the details of this and I don't 

8 profess to. That was reference 65. The title of the 

9 original article doesn't help us. It says Detection of a 

10 Carcinogen, Phip, in cigarette smoke condensate, published in 

11 1991. I don't know unless Bartsch in his group repealed that 

12 work. Let's see if they did. 

13 Q. It looks as though he set out a table showing 

14 where the aromatic amines occur. 

15 A. Yes, he summarized the old literature. But what 

16 was his take-off point? Well, here's a statement that Phip 

17 is excreted in the urine and has been characterized as one 

18 major dna damaging agent that heavy smokers of black tobacco 

19 excrete possibly accounting in part for the mutagenic 

20 activity in smokers' urine. He attributes that to his 

21 Reference 23. 

22 And that original article 23 is entitled Presence 

Page 167 

1 A. I’m listening and learning from you. 

2 Q. Would you like some authority for that or would 

3 you accept it? 

4 A. I suppose I should. Who wrote that? Is that the 

5 same article by the urologic clinics? No, this was by 

6 Shirai. This is by a Japanese pathologist; Seminars in 

7 Urology, 1993. 

8 Q. Does PhlP appear in black tobacco? 

9 A. I can't answer that with any great confidence and 

10 there's no point in my guessing. I can make sure before I 

11 answer it, if you want. I wouldn't be surprised that it did. 

12 Q. It's one of the aromatic amines that you place 

13 considerable significance on? 

14 A. Yeah, I think it does, come to think of it. I'm 

15 getting super cautious here. Do you have Bartsch's? 

16 Q. Yes, that's it. 

17 A. Yes, that's right. I remember this chart now. 

18 Thank you. 

19 So the answer is it does. 

20 Q. In black tobacco? 

21 A. Is lhat what he said? Isn't that black? Yeah, 

22 —he said in the smoke of black or blond tobacco_ 

Page 169 

1 of carcinogenic heterocyclic amines in urine of healthy 

2 volunteers eating normal diet. That doesn't add up, does it. 

3 Apparently Bartsch believes that this stuff does 

4 appear in the urine of smokers of black tobacco. But I have 

5 no primary information on that point. 

6 Q. I'm sorry, what did you point to that supports 

7 that? 

8 A. Further down in the article on Page 1202 in the 

9 first column, the last paragraph about four lines from the 

10 bottom, five lines. 

11 Q. Curious when his table doesn't show it existing. 

12 A. Well, that's not necessarily a table that says it 

13 does or doesn't exist. It merely gives the numbers for 

14 various articles. And the horizontal line is a blank. And 

15 he doesn't define the blank. He doesn't define it as meaning 

16 no data or a negative finding. So it's an ambiguous table. 

17 It shows how you have to be as careful reading a scientific 

18 article as you do a legal brief. 

19 Q. So what he seems to be saying is that Phip is not 

20 found in the smoke condensate of black tobacco, but is found 

21 in the urine of heavy smokers of black tobacco. Is that your 

22—reading of it?_____ 
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1 

A. That was my understanding — well, I never 

1 

what you're asking, it would certainly put the stomach and 

2 

thought about the question before you asked it, but my 

2 

the esophagus and the oral cavity at risk first for the 

3 

understanding was that it did reach the urine, yes. 

3 

development of the cancer. 

4 

Q. But there would be no way to know, would there, 

4 

Remember how I told you that the lungs protect 

5 

whether that Phip that reached the urine came from smoking of 

5 

the bladder? So that because the bladder is deeper in the 

6 

tobacco or eating some food; isn't that right? 

6 

body and deeper along the physiologic line of absorption 

7 

A. Oh, perhaps in the abstract, but --1 see where 

7 

the first impact if it were ingested would be the 

8 

you're coming from. One would have to postulate that he was 

8 

gastrointestinal tract. Then those patients who didn't 

9 

eating three steaks a meal a day. It comes from eating 

9 

develop stomach cancers or GI tract cancers and were 

10 

burned meat. 

10 

unsuccessful in ridding their body of the Phip would then be 

11 

Q. 1 don't have any idea of how much burned meat it 

11 

at risk for developing the next organ cancer in the line of 

12 

would take to get a PhlP level comparable to a smoker; do 

12 

events which we know is not only the bladder, but other 

13 

you. Doctor? 

13 

organs. 

14 

A, Most people don't eat a heavy well-done meat 

14 

I don't think we know enough about the metabolism 

15 

portion consistently. It is an interesting question, but a 

15 

of that, as least I know I certainly don't know enough to 

16 

possibility. 

16 

speculate any further. 

17 

Q. Now you mentioned on Page 9 of your report under 

17 

Q. Doctor, referring to Paragraph 28 of your 

18 

Paragraph 27 that pyrolysis of proteins or amino acid, 

18 

evidence outline that's marked as Defendant's Exhibit 4 you 

19 

glucose and creatine produces Phrr. And that's changed now 

19 

talk about ABP-Hb. Is that a different aromatic amine than 

20 

to PhlP. Am I correct in thinking PhlP is a pyrolysis 

20 

PhlP? 

21 

product of a protein, not a glucose? 

21 

A. I believe it is. It's 4-aminobiphenyl and PhlP 

m 



is 2-amino 1-methvl. 
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1 

a product of any of those. 

i 

Q. And it's an ubiquitous environmental contaminant 

2 

Q. Do you know what presumed ultimate carcinogenic 

2 

too, isn't it, in that it's detected in non-smokers and 

3 

metabolic of PhlP is? Is that the final form or does it 

3 

individuals with no obvious chemical exposure? 

4 

metabolize again? 

4 

A. I don't know. I don't know what level it arises 

5 

A. Are you asking in the liver or in the bladder 

5 

in the environment or from what source. 

6 

epithelium? 

6 

Q. Shirai says it is a probable ubiquitous 

7 

Q. Wherever it becomes an ultimate carcinogen. 

7 

environmental contaminant because it has been detected in the 

8 

A. I can't answer those questions. 

8 

blood of individuals with no obvious chemical exposure. 

9 

Q. Do you believe, Doctor, that a diet of burned 

9 

A. Who says that, the Japanese worker? 

10 

food could cause bladder cancer? 

10 

Q. Uh-huh. Have you been impressed with his work, 

11 

A. There's been no indication of that in any of the 

11 

by the way? 

12 

studies that I've come across. 

12 

A. Has who been impressed? 

13 

Q. Is it your view that PhlP as it may ultimately be 

13 

Q. You. 

14 

metabolized from cigarette smoke causes bladder cancer? 

14 

THE WITNESS: Did you send me this? It's not 

15 

A. It can. 

15 

enough to remember it. 

16 

Q. Is there any reason why it couldn't from burned 

16 

MR. PATRICK: I don't know. It may be on the 

17 

foods? 

17 

list. 

18 

A. It could. 

18 

A. I don't remember seeing it. 

19 

Q. So it would depend on the dose; is that correct? 

19 

MR. NORTHRIP: It is on the materials listed. 

20 

A. It would depend --1 can speculate a little bit 

20 

MR. PATRICK: it could be on the list, but it 

21 

because we're talking about different kinds of patients. If 

21 

may not have been sent to him. That was the problem I had 
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1 

appear on the list may not have gone to Dr. Boyarsky. 

1 

exposed to at low levels is biologically almost 

2 

What journal did that appear in? 

2 

insignificant. 

3 

the WITNESS: It's the Seminars in Urology, 

3 

Q. And how is it in your view that ABP functions to 

4 

1993. 

4 

cause bladder cancer? 

5 

A. I'll have to again read this more carefully to 

5 

A. I cannot elucidate the exact chemical mechanism. 

6 

see what — 

6 

I'm not a chemist. I suggest you ask a chemist what each of 

7 

BY MR. NORTHRIP: 

7 

these steps are. 

8 

Q. The only point I was making is that it appears to 

8 

Q. Well, I don't know if I can do that or not 

9 

be a ubiquitous environmental contaminant according to this 

9 

because I don't know of anyone else who has said the 

10 

article. 

10 

mechanism by which cigarette smoke causes bladder cancer in 

11 

A. Well, yes, but ubiquitous doesn't tell you what 

11 

humans has been set out. 

12 

level it is and so on. I mean, we have ubiquitous 

12 

A. Ask Dr. Bartsch. 

13 

radioactive exposure. Everybody has baseline exposure, but 

13 

Q. Does he say that? 

14 

it's not significant. So it has to be quantitated. 

14 

A. Yes. 

15 

Q. It's a matter of dose? 

15 

Q. In his article? Where does he say that the 

16 

A. Well, that's one way of saying quantitation, yes. 

16 

mechanism has been determined? 

17 

Q. It's the same thing as the Surgeon General's 

17 

A. "Tobacco smoking is considered to be an important 

18 

report was saying from 1982 about aromatic amines as they 

18 

cause of urinary bladder cancer in humans, 50 percent of male 

19 

occur in cigarette smoke? 

19 

and 25 percent of female cases in Western societies being 

20 

A. Well, dose implies that it's absorbed enough to 

20 

attributable to smoking." 

21 

make some alteration. Level means it may be there in such 

21 

He starts off his introduction that way. And 

m 





Page 175 


Page 177 

1 

I must point out that if something is ubiquitous 

1 

major fraction of male urinary bladder cancers. So he gets 

2 

and demonstrable in the blood and something appears in the 

2 

right into it. 

3 

blood from smoking and it appears at a much higher 

3 

Q. I'm not questioning that the doctor gives the 

4 

concentration that would be an important quantitative 

4 

opinion that cigarette smoking causes bladder cancer. What 

5 

distinction. And this information, this article doesn't give 

5 

I'm asking is, does he explain the mechanism? 

6 

us that. 

6 

A. That whole article explains the mechanism, the 

7 

He goes on and says it in the next sentence. He 

7 

most elegant article I've seen. 

8 

says, "A role for 4-ABP has been stressed by many 

8 

Q. But in no place does it say in here we now 

9 

investigators and increased exposure to cigarette-derived 

9 

understand how cigarette smoking causes bladder cancer, does 

10 

4-ABP clearly correlates with an increased incidence of 

10 

it? 

11 

bladder cancer. Cessation of smoking is associated with a 

11 

A. He says we do. He means - I mean, I don't want 

12 

dramatic drop in the risk of cancer development irrespective 

12 

to fence with you all night. He means Bartsch, Malaveille, 

13 

of the type of tobacco, air-cured or flue-cured, strongly 

13 

Friesen, Dadlubar and Vineis say this is the mechanism. 

14 

suggesting that tobacco smoking acts partly as a tumor 

14 

Q. Where does he say that. Doctor? 

15 

promoter in bladder carcinogenesis." 

15 

A. In this whole article. 

16 

So he also believes that smoking causes bladder 

16 

Q. The whole article? 

17 

cancer. 

17 

A. He says it step by step, quantitative with 

18 

Q. But the point he makes also is that these, this 

18 

controlled studies, accepted in the peer review European 

19 

substance appears in non-smokers; isn't that correct, ABP? 

19 

Journal of Cancer, was it? That's why I say this is doctor 

20 

A. Yes. As I pointed out, we are all exposed to low 

20 

talk instead of laymen's talk. And then he summarizes it all 

21 

level radiation, but we don't all develop lymphomas until we 

21 

in the first sentence. 



51 
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1 

mutational spectra in tumor suppressor genes and oncogenes in 

1 

MR. PATRICK: Okay. Thank you. 

2 

these tumor sites could possibly demonstrate a causal link 

2 

A. What is your question about that sentence again. 

3 

between specific carcinogen exposure, dna modifications and 

3 

that it's not strong enough? 

4 

tumor growth in smoking-related cancers", are you saying that 

4 

BY MR. NORTHRIP: 

5 

could possibly demonstrate a causal link constitutes 

5 

Q. Well, you have told me that this doctor and his 

6 

established cause? 

6 

co-workers, Bartsch and his co-workers, believe that they 

7 

A. I'm saying that if a scientist makes a new 

7 

have established the mechanism by which cigarette smoke 

8 

discovery and publishes it he would lose credence and face as 

8 

causes human bladder cancer and I was asking you if that 

9 

a scientist if he got up on the bandstand and said I am 

9 

language supports your view of the statement of causation? 

10 

positively sure and I want you people to believe me. He 

10 

A. Well, it does in die sense that as we sit here 

11 

would get up and say that my evidence suggests strongly, my 

11 

and we saw flames and smoke coming up the hall that way, we 

12 

evidence shows this and the best conclusion is this and I 

12 

would run down the hall that way. And the evidence of the 

13 

offer it to you for your consideration. 

13 

smoke and the flames suggests that there's a fire out there. 

14 

Q. For example, he says the known biological -- 

14 

Q. I'm just trying to find somebody who can say in 

15 

A. Did you hear what I said? Did what I say have an 

15 

plain English cause or not. And he doesn't hesitate to say 

16 

impact on you at all? 

16 

cause about bladder cancer. Why wouldn't he say he's 

17 

Q. I'm sony? 

17 

established a mechanism if he has? 

18 

A. Did what I say have an impact? You didn't seem 

18 

A. Because it's obvious to anyone reading that that 

19 

to be listening to my answer. 

19 

he's got the mechanism laid out step by step. 

20 

Q. I don't know how you can tell whether I'm 

20 

Q. It's a hypothesis, Doctor. Do you know what a 

21 

listening or not. 

21 

hypothesis is? 

PI 
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1 

how scientists talk and write. They use a different language 

1 

a hypothesis that it survived all the way down, all these 

2 

even though it's still English. 

2 

various laboratories. Of course it was a hypothesis. It has 

3 

Q. Well, this is not the kind of language the 

3 

now been promoted to a surviving hypothesis. 

4 

Surgeon General reports use. 

4 

Q, He hasn't said he's proven his hypothesis, has 

5 

A. Correct. The Surgeon General is more than a 

5 

he? 

6 

scientist. The Surgeon General is a surgeon general. This 

6 

A. No, of course not. Die editors who accepted the 

7 

is a scientist. 

7 

paper felt and probably proved it enough to bring it to the 

8 

Q. So when he says could possibly demonstrate a 

8 

attention of everyone else. 

9 

causal link he means I have demonstrated a causal link? 

9 

Q. And editors publish papers all the time with 

10 

A. He's saying this fits into the chain of evidence 

10 

hypotheses, don't they. Doctor? 

11 

very nicely. 

11 

A. I'm sorry? 

12 

Q. And when he says, "The known biological activity 

12 

Q. Editors publish papers all the time that simply 

13 

of Phip as a dna binding agent in vivo in many extra-hepatic 

13 

contain hypotheses; isn't that correct? 

14 

tissues, including the bladder and its multi-organ 

14 

A. Well, now we're playing games. 

15 

carcinogenicity suggest that this amine has a significant 

15 

Q. Well, somebody is all right. Let's move on. 

16 

role in tobacco smoke-related carcinogenesis, but further 

16 

You have mentioned mutations in the p53 gene; is 

17 

studies are needed", he's telling us he's established a 

17 

that correct? 

18 

mechanism? 

18 

A. Yes. 

19 

MR. PATRICK: I'm sorry, where were you 

19 

Q. And is that the final conclusionary point in your 

20 

reading? 

20 

mechanism position? 

21 

MR. NORTHRIP: I was reading from the last 

21 

A. There have been several papers. And I can't 
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1 they're in there, who have demonstrated involvement of the 

2 gene, 

3 Q. And do those mutations occur in non-smokers? 

4 A, As I recall it's » quantitative thing where they 

5 can occur in both, but the level of change is much higher in 

6 the smokers. 

7 MR. NORTHRIP: Would you mark this, please? 

8 A, As I recall my reading. 

9 (Defendant's Exhibit No. 12 marked 
for identification.) 

to 

BY MR. NORTHRIP: 

n 

Q. Let me hand you what's been marked on the back as 

12 

Defendant's Exhibit 12 and ask you if that’s one of the 

13 

articles you were relying on? 

14 

A. I remember seeing this, yes. 

15 

Q. That shows that 33 percent of p53 mutations in 

16 

bladder cancers were found in non-smokers; is that correct? 

17 

A. 1 believe so as you read it 

18 

Q. If you’d like to look at it I've got another copy 

19 

here. 

20 

A. I think I based my statement on the last 

21 

statement of theirs that says the results suggest that 

22 

Page 184 

1 this area. 

2 Q. But you said in your paper that you prepared for 

3 us that the p53 suppressor gene has the fingerprints of abp, 

4 as I read it? 

5 A. Yes. It increases the extent of DNA damage per 

6 mutagenic event. 

7 Q. And it appears here that the kind of mutations 

8 that they were expecting and concerned about from abp simply 

9 didn't occur? 

10 A. Yes. And then they pointed out that there were 

11 other changes they came across. 

12 Q. We don't know what those are though? 

13 A. Sir? 

14 Q. They don't tell us what those are? 

15 A. No. 

16 Q. They just say there may be other kinds of 

17 mutations? 

18 A. Correct. We know that mutagenic effects have 

19 been well established. So they have not succeeded in 

20 describing the mutagenic effects, but mutagenic effects have 

21 been established. 

22 o. Ts it nossible that bladder cancer can be caused 

Page 183 

1 kinds of mutations sustained in the p53 gene it may act to 

2 increase the extent of DNA damage per mutagenic event. In 

3 other words, they were finding qualitative changes here. 

4 Q. In fact, but they also say that in non-smokers, 

5 lifetime non-smokers, they looked at bladder tumors and 13 of 

6 the 40, 33 percent of the bladder tumors, had p53 mutations; 

7 isn't that correct? 

8 A. Yes. 

9 Q. As compared to 40 percent of the bladder tumors 

10 from smokers? 

11 A. Yes. I almost discarded this article until I saw 

12 this business of extent of DNA damage. And then I realized 

13 that they were probably barking up the right tree, but hadn't 

14 quite got all their details in order. 

15 Q. In fact, they talk about the kind of mutation 

16 that you would expect from ABP, one of the aromatic amines 

17 mentioned in your article on Page 10, don't they? 

18 A. As I told you, I'm not prepared to argue the 

19 details of the chemistry in any way. I'm just prepared to 

20 tell you how a urologist would evaluate this chain of 

21 evidence and this chain of progress and science, particularly 

22 -in the light, of what has gone on in the last hundred years in 

Page 185 

1 without a carcinogen DNA adduct formation? 

2 A. Well, anything is possible. I told you before -- 

3 Q. I'm talking scientifically. Is there knowledge 

4 that this could happen? 

5 A. I told you half --1 told you cancers can be 

6 caused by schistosomiasis, by infections, by other petroleum 

7 chemicals. They can be caused by a strong genetic, I suppose 

8 — I've not seen it in reports. I better not say for sure. 

9 And I told you that these are only some of the substances, 

10 molecules in tobacco smoke that have been studied positively, 

11 but there are other substances that have not yet been studied 

12 parallel to these. 

13 But the reason for my accepting this article is 

14 the mutagenic effect of tobacco smoke and it's been 

15 demonstrated by so many other workers so many different ways. 

16 In other words, this is not an epidemiologic study anymore. 

17 This is a specific biochemical narrowing onto the mechanism. 

18 Mutagens are found in the urine. They rise in 

19 the urine with smoking. They impact on the urophelium cells. 

20 And these workers are merely trying to describe the last bit 

21 of biochemical mutagenic effect upon the grate and they didn't 

22— find it where they first looked, hut they found something_ 
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1 

closely allied. 

1 

Number 12, is we don't know what kind of mutagenic effect 

2 

Q. And it would be true, wouldn't it, Doctor, that 

2 

cigarette smoke has; isn't that right, in the metabolism of 

3 

there would be mutagens in the urine of every person? 

3 

cigarette smoke? The smoke doesn't get to the bladder; is 

4 

A. 1 can't answer that. I don't know for sure. 

4 

that correct? 

5 

Q. Well, we've talked about the fact that certain 

5 

A. I'm not sure I can agree with you. 

6 

mutagenic substances are ubiquitous to the environment. 

6 

Q. Let's do it step by step. 

7 

A. 1 don't know. 

7 

Cigarette smoke doesn't get to the bladder; is 

8 

Q. Diesel oil we've talked about, have we not, fuel 

8 

that correct? 

9 

for trucks, burned smoke of any kind, burnt food, all of 

9 

A. I don't know how much is excreted unchanged as 

10 

these have mutagens, do they not? 

10 

tars. 

11 

A. I told you I don't know the answer to that 

11 

q. Well, smoke itself doesn't get down there. 

12 

question. 

12 

something happens to it in the lungs or wherever it goes. 

13 

Q. Now you mentioned Salmonella bacteria test. 

13 

it's metabolized? 

14 

A. Yes. 

14 

A. I don't know. And I don't think you know and I 

15 

Q. Can you explain what that is? 

15 

don't think it's been looked at. As you point out, we 

16 

A. That was a test system that was used to measure 

16 

haven't even defined smoke yet as to whether it's the gaseous 

17 

mutagenic effect, as I recall. 

17 

material or the tars or the nicotine or the carbon monoxide 

18 

Q. And the purpose of measuring those mutagenic 

18 

or whatever. And each one of those, as I told you before, 

19 

effects was to predict a carcinogenic effect in an animal 

19 

has over 3,000 compounds in it. 

20 

model; isn't that right? 

20 

Q. So there are a lot of compounds and some of those 

21 

A. I can’t answer that from my summary or my memory. 

21 

compounds from smoke get to the urine; is that a correct 

22 


Bit 

statement? 
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1 

experiments were. 

1 

A. Some of those compounds and some of their 

2 

Q. Are we now learning that all mutagens are not 

2 

metabolites get to the -- you said to the urine and the 

3 

carcinogens? I mean, just because a substance has a 

3 

bladder? 

4 

mutagenic effect does that mean it will necessarily have a 

4 

Q. And they, according to your testimony, have a 

5 

carcinogenic effect? 

5 

mutagenic effect there? 

6 

A. Correct, a lot of mutagenic changes are not 

6 

A. No, I didn't say that. I said the mutagenic 

7 

carcinogenic. 

7 

effect has been traced to one or two or several substances or 

8 

Q. So merely because you have mutagens in the urine 

8 

classes only. I didn't say they were all mutagenic. 

9 

doesn't mean the urine is going to cause cancer in the 

9 

Q. But you don't know what happens to that mutagenic 

10 

bladder; is that correct? 

10 

substance after it gets in the urine, do you? You don't know 

11 

A. By itself. In this context, of course, the 

11 

what effect it may have on any gene, if any? 

12 

opposite is true. 

12 

MR. PATRICK: I'm going to object to the 

13 

Q. In what context? 

13 

question because I think it's been asked and it's been 

14 

A. Of this chain of events going all the way down 

14 

answered earlier on in the day. 

15 

from the smoking to the adducts to the acetylation to the 

15 

BY MR. NORTHRIP: 

16 

mutagenic effect paralleling all these findings and then the 

16 

Q. Doctor, you can answer. 

17 

mutagenic effect in the urine of the substances. So that's a 

17 

A. Well, I'm not sure what you are driving at. 

18 

substance which is obviously active by all indications as a 

18 

Q. All right. You have told me that there are 

19 

carcinogen. And here mutagenicity is viewed either as a 

19 

certain substances in cigarette smoke that get to the urine 

20 

parallel or central effect. 

20 

either in the substance they were in or in some metabolic 

21 

Q. What we've learned by this article that we just 

21 

change and that they are mutagenic, they add to the 
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1 

A. Correct. 

1 

A. Correct. And I won't argue with you about 

2 

Q. And what I'm saying is thereafter you don't know 

2 

whether it's p53 or not, but in the context of all the other 

3 

what effect, if any, they may have on any genetic change in 

3 

work that's come along I found this a highly specific piece 

4 

the bladder? 

4 

of information in the link. 

5 

A. That mischaracterizes everything I've tried to 

5 

Q. Has the risk from bladder cancer in males been 

6 

say this afternoon, but every time I try to correct you you 

6 

going down? 

7 

don't want to hear the whole long story of evidence. 

7 

A. For which population? 

8 

Q. Well, you have talked about the change on the p53 

8 

Q. For men in the United States. 

9 

tumor suppressor gene. Any effect on any other suppressor 

9 

A. In the United States? 

10 

gene or oncogene that you know about? 

10 

Q. Yes, sir. 

11 

A. I thought I told you that this is the work that's 

11 

A. I believe there are some studies showing that 

12 

coming out and it's characteristic of a few substances which 

12 

there's a falling incidence with the change in smoking 

13 

have been selected for study. And there are many other 

13 

habits. 

14 

compounds that could have been studied similarly. And the 

14 

Q. Would this fall in incidence also be potentially 

15 

study of these compounds is already showing that this process 

15 

attributable to change in the chemical industry? 

16 

reaches into the gene of the uxophelium cell. 

16 

A. In the chemical industry? 

17 

Q. What gene? 

17 

Q. Yes. I think you mentioned that some chemicals 

18 

A. I guess the p53 — I'm sorry, scratch that. May 

18 

have been taken off the market. 

19 

I have that article back? 

19 

A. Probably not, because most of those were specific 

20 

Yeah, the p53 gene, the p53 tumor suppressor 

20 

for people who worked, who were exposed occupationally. And 

21 

gene. 

21 

most of the male population of this country is not exposed. 

\wm 
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l 

have an effect on? 

1 

chemicals play a part except in very few of the bladder 

2 

A. That's one gene that's been demonstrated to be 

2 

cancer population. And if it were due to their coming off 

3 

affected. 

3 

the market or out of production we would have seen a response 

4 

Q. Did you read again the last two sentences of that 

4 

by now as each chemical was removed. 

5 

abstract? Would you read those into the record, please? 

5 

Q. Would you agree that strong evidence of increased 

6 

A. "None of the mutations in smokers were G:C to T:A 

6 

risk for bladder cancer is apparent for dye workers, leather 

7 

transversions, which would be anticipated for exposure to the 

7 

workers, rubber workers, painters, truck drivers and aluminum 

8 

suspected cigarette smoke carcinogen 4-aminobiphenyl, The 

8 

workers? 

9 

results suggest that although cigarette smoke exposure may 

9 

A. Would I agree they are under increased risk? 

10 

not significantly alter the kinds of mutations sustained in 

10 

Q. Strong evidence of increased risk. 

11 

the p53 gene it may act to increase the extent of dna damage 

11 

A. Yes, there is. Those are the other people I was 

12 

per mutagenic event." 

12 

alluding to. 

13 

Q. So that seems to say cigarette smoke isn't 

13 

Q. And also aromatic amine manufacturing workers? 

14 

affecting the p53 gene, doesn't it? 

14 

A. Those are the ones we were just discussing, yes. 

15 

A. Directly the way they thought, correct. I read 

15 

Q. Now is it correct that excess bladder cancer has 

16 

this article to mean that they didn't find the type of change 

16 

been observed frequently among drivers of trucks, buses or 

17 

where they thought they would, but they were finding changes. 

17 

taxi cabs? 

18 

mutagenic changes. 

18 

A. Yes. Those are some of the occupationally risked 

19 

Q. They were finding mutagenic activity? 

19 

or exposed. 

20 

A. More activity. 

20 

Q. Do you believe it's been proven that those 

21 

Q. But they weren't able to pinpoint where that 

21 

workers, bladder cancers are caused by exposures in their 
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1 

A. The statistics I've read have not risen anywhere 

1 

are insufficient. 

2 

near to the level of the ones cited for lung cancer and 

2 

Q. I'm sony? 

3 

smoking. 

3 

A. There's nothing to be gained by saying we don't 

4 

Q. What about bladder cancer and smoking? 

4 

have enough studies except to do more studies. 

5 

A. And I don't recall how close they came to the 

5 

But I have read some of those and I found some of 

6 

bladder cancer in smoking. 

6 

them very difficult to accept or to use. 

7 

Q. It says here overall relative risk -- 

7 

Q. And they also, Silverman also says over here, 

8 

A. May I finish my answer? 

8 

Silverman and the other authors - you might just read that 

9 

Q. I apologize, I thought you were finished. 

9 

paragraph and I'll ask you to comment. 

10 

A. A lot of the reports that I've read were not very 

10 

A. You Would expect that if a person were a smoker 

11 

persuasive, did not have very good evidence. A lot of the 

11 

in this type of an occupation he'd be getting a double whammy 

12 

reports did not have enough numbers or enough patients. So 

12 

and the incidence would rise even more. Increased risk has 

13 

the evidence for that is suggestive and not very strong. 

13 

been reported for all these other workers. They presumably 

14 

Q. If the overall relative risk varied from 1.3 to 2 

14 

come in contact with different types of carcinogens. 

15 

would the relative risk for long-term drivers ranging from 

15 

Q. Why don't you just read that paragraph, if you 

16 

2.2 to 12, that wouldn't be significantly different from 

16 

would for us. 

17 

cigarette smoking, would it, as far as relative risk? 

17 

A. Increased risk of bladder cancer has also been 

18 

A, You are comparing apples and oranges now. 

18 

reported for may other occupational groups, metal workers, 

19 

Drivers for how long? 

19 

printers, chemical workers, other than those involved in 

20 

Q. It says long-term drivers. I'm referring to -- 

20 

manufacturing aromatic amines, hairdressers, dry cleaners. 

21 

A. You said long-term drivers went up to 12 you 

21 

carpenters, construction workers, miners, gas workers, coke 

PI 

said. 


plant workers, auto mechanics, petroleum workers, railroad. 
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1 

Q. I'm sorry? 

1 

textile workers, tailors, engineers, butchers, clerical 

2 

A. Long-term drivers went up to 12 risk factor? 

2 

workers, cooks and kitchen workers, food processors, 

3 

Q. Let me hand you, this is an article provided to 

3 

electricians, gas station attendants, medical workers, 

4 

us by your counsel entitled The Epidemiology of Bladder 

4 

pharmacists, glass processors, nursery workers, photographic 

5 

Cancer. Silverman is the lead author from 1992. I think 

5 

workers, security guards and watchmen, welders, sailors. 

6 

the article is over here, Doctor. 

6 

stationary fire fighters or furnace operators, stationary 

7 

A. I would have to go back and look at the original 

7 

engineers, paper and pulp workers, roofers, gardeners and 

8 

ones. I did not study this because a lot of those data -- 

8 

asbestos workers. 

9 

I've been through lots of those studies for other purposes. 

9 

Findings for most of these occupations are not as 

10 

And some of them go back a long way and have various soft 

10 

persuasive as those discussed earlier and require 

11 

statistics in them, but if the risk were 2 and over that's, 

11 

corroboration. 

12 

of course, a matter of concern, highly significant. And 

12 

So that's what it's trying to say. 

13 

certainly 12 is. That's bad. 

13 

Q. Most of those with the exception of perhaps 

14 

Q. It's like cigarette smoking in bladder cancer in 

14 

medical workers are blue collar people? 

15 

that the reported risks are pretty inconsistent, aren't they. 

15 

A. Well, the studies don't even support that all the 

16 

ranging 12 to 2? I think you said cigarette smoking was 10 

16 

way. They get into some white collar workers surprisingly. 

17 

to 2? 

17 

Q. Is it likely that people working in these 

18 

A. Well, many of these are volunteer studies that 

18 

professions — 

19 

cost a lot of time and money. And there are not that many 

19 

A. Sorry. I agree that list lists mostly blue 

20 

epidemiologists or urologists or health workers in the 

20 

collar people, but the subsequent epidemiologic studies have 

21 

country or the world. These studies are good for what they 

21 

shown that certain white collar workers also show an 

nm 
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1 

Q. So there are a lot of different occupations 

1 

A. Yes. 

2 

associated with bladder cancer? 

2 

Q. On bladder cancer and cigarette smoking? 

3 

A. Well, we don't even know if those have been 

3 

A. I don't recall about bladder cancer. 

4 

controlled for smoking or not, many of those studies. 

4 

Q. Have you read any prospective studies about 

5 

Q. And we don't know whether the smoking studies 

5 

bladder cancer and cigarette smoking? 

6 

have been controlled for these occupations? 

6 

A. I've read the summaries of quite a few of them. 

7 

A. Except for the ones that I have relied on. 

7 

Q. When you say the summaries what do you mean? 

8 

Q. You are not telling me, are you, Doctor, that any 

8 

A. What I'm saying is I haven't read all those that 

9 

of those studies, any epidemiological study control for all 

9 

I've quoted. I've relied on others in some of those cases. 

10 

these occupations? 

10 

Q. When you say you have relied on others, who do 

11 

A. No, I'm not telling you they all do. 

11 

you mean by others? 

12 

Q. Any single one didn't control for all of these 

12 

A. Other first rate authors. 

13 

occupations, did they? 

13 

Q. You haven't read any, if I'm understanding you 

14 

A. They have ways of filtering them out. They have 

14 

correctly, you haven't read any original epidemiological 

15 

ways of filtering them out. 

15 

studies, you've read what other authors said about them? 

16 

Q. Not all of them, Doctor? 

16 

A. No, that's not true. That's not what I said. 

17 

A. Sir? 

17 

Q. Tell me what you read. 1 

18 

Q. Not all of them, maybe a few occupations? 

18 

A. What I read? 

19 

A. Except the ones I relied on. 

19 

Q. Epidemiological studies you read. 

20 

Q. What study can you tell me about, an 

20 

A. Well, I went through all of the reprints and 

21 

epidemiological study, that filtered out all of these 

21 

articles I could lay my hands on in this area so that I've 

22_ 

occupations? 
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1 

A. The ones that are large enough to cut across the 

1 

Q. Read so many — 

2 

spectrum of the general population. 

2 

A. I'd have to go back and look. 

3 

Q. Those would be the prospective studies, wouldn't 

3 

Q. Can you tell me one? 

4 

they? 

4 

A. No. 

5 

A. And have comparable population. 

5 

Q. What about the human papilloma virus, does it 

6 

Q. Those would be the prospective studies, the large 

6 

have a role in bladder cancer? 

7 

prospective studies? You wouldn't ever do that with a case 

7 

A. It may. 

8 

control study, would you? 

8 

Q. There have been articles about that, haven't 

9 

A. Sir? 

9 

there? 

10 

Q. You wouldn't ever be able to do that with a case 

10 

A. Yes. 

11 

control study? 

11 

Q. Can you tell me anything more about the human 

12 

A. Well, it depends on how closely you wanted to 

12 

papilloma virus in bladder cancer? 

13 

match the cases. Of course you could. 

13 

A. Not specifically. 

14 

Q. Speaking as a practical matter there, case 

14 

Q. Do you recall being a part of a forum that talked 

15 

control studies are much smaller than large prospective, are 

15 

about in vivo cancer virus in bladder cancer quite a few 

16 

they not? 

16 

years ago? Excuse the copy, it's sort of faded. 

17 

A. I'm not prepared to argue that point with you now 

17 

A. I can't read it except to say that my name was 

18 

about the original question, your first question, not this 

18 

there and this was the American College of Surgeons 

19 

last one you threw at me. 

19 

Fundamental Forum. 

20 

The case control studies. I'd have to go back and 

20 

Q. I was talking about the possibility of the human 

21 

look at the literature to see how they control for that. 

21 

papilloma virus playing a role in bladder cancer. 

22— 
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1 1972. 

2 Q. And there's continued to be investigation of the 

3 human papilloma virus as a possible cause of bladder cancer? 

4 A. Yes. It has not assumed a major role in bladder 

5 cancer. It has in penis, penile cancers. 

6 Q. Urinary tract infection has been linked to 

7 bladder cancer, has it not? 

8 A. Yes. May I have a copy of that quote of mine? 

9 Q. Sure. Page 17. 

10 A. I'm sorry, back to this now, this is which? 

11 Q. This is urinary tract infections. 

12 A. Yes. 

13 Q. They show if you had a history of at least three 

14 infections you have a relative risk of 2 as compared with 

15 people with no infection according to at least some study? 

16 A. Well, we know that chronicity of infection 

17 increases the risk, but I don't know -- it doesn't tell from 

18 the title of this article what population he was studying. 

19 I told you that bladder stones, bladder catheters 

20 and infections that are chronic to increase the risk, but 

21 those mechanisms and that type doesn't seem to be, doesn't 

22 lead us anvwhere in terms of the general population, most of 

Page 204 

1 foods, with fried foods and with relatively high pork and 

2 beef consumption. Is that consistent with your knowledge? 

3 A. I've not read of that being substantiated 

4 anywhere. 

5 Q. Just been reported in the epidemiology; is that 

6 correct? 

7 A. I don't know where it was reported. I don't know 

8 the strength of the association and I don't know how much 

9 work was done to explain it. 

10 Q. Are there drugs that have an impact on the risk 

11 of bladder cancer? 

12 A. Yes. 

13 Q. What are those, do you recall? 

14 A. Well, the one we're most concerned about is 

15 cyclophosphamide which is used to treat cancer actually, but 

16 certain dosage schedules can increase the risk and the 

17 occurrence of cancer. 

18 Q. What about, I'm going to have a tough time 

19 pronouncing this, acetaminophen? 

20 A. Acetaminophen. 

21 Q. And that is used in Tylenol; is that correct? 

22 A. Yes. You're talking here about chronic use 

Page 203 

1 whom don't have infections, don't have stones and don't have 

2 catheters and still develop bladder cancer. 

3 Q, But it's not uncommon to have urinary tract 

4 infections, is it? 

5 A. Well, my clinical experience would argue. My 

6 first impulse is to question that. And that's why I said I 

7 wanted to see his information on which he based it as to what 

8 kind of a population. 

9 Certainly all the ladies that come into the 

10 urology office with simple cystitis, by the time they had the 

11 third attack — I don't think that is what he was writing 

12 about because that just flies in the face of our experience. 

13 Those ladies don't come up with a bladder cancer later. So 

14 he may be talking about something else, chronic infections. 

15 I have to see how he defined infection before I comment any 

16 further on that article. 

17 Q. Diet has an affect on bladder cancer, does it 

18 not, or believed to? 

19 a. I don't know that it's ever been demonstrated. 

20 It's been suggested. 

21 Q. It says here bladder cancer risk has been 

22 —associated with higher intake of cholesterol with fattv 

Page 205 

1 beyond recommended dosages. And there is an increased 

2 incidence of complications some of which ate apparently 

3 malignant. 

4 (Whereupon a brief recess was 
taken.) 

5 

BY MIL NORTHRIP: 

6 

Q. Is there a genetic component to bladder cancer? 

7 

A. Wc think there may be, but it's not been 

8 

demonstrated. And I don't think there's any evidence for it. s 

9 

Q, Have there been studies on the chlorination of 

10 

water and bladder cancer? 

11 

A. I can't answer that I think there have been, 

12 

but I don’t recall specifically. Wc certainly don't give it 

13 

much time nowadays. 

14 

Q. It saying in Washington County Maryland residents 

15 

supplied with chlorinated surface water had higher bladder 

16 

cancer incidence rates than those who consumed unchlorinated 

17 

deep well water. Relative risks were 1.8 for men and 1.6 for 

18 

woman respectively, floes that surprise you? 

19 

A. Yes, it does. 

20 

Q. Would you like to look at the source? 

21 

A. Yes. These are exposures of 40 to 60 years. 

22 
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1 

Q. In some instances they had a relative risk as 

i 

A. Well, I'll let Mr. Patrick know if I change any 

2 

high as 2 for the drinking of chlorinated water in at least 

2 

opinions or add to them. That's the only feasible thing. I 

3 

one study; isn't that right? 

3 

think that complies with what you want, I certainly can't 

4 

A. Yes. 

4 

keep him up on all my literature reading. 

5 

Q. Now bladder cancer is a disease that can occur at 

5 

MR. PATRICK: He'll let me know and I will let 

6 

any age; isn't that correct? 

6 

you know, that's fine. 

7 

A. It's supposed to be a disease of older people. 

7 

BY MR. NORTHRIP: 

8 

The incidence arises with age. 

8 

Q. Finally, you said today that you were not 

9 

Q. But it can occur in children; is that correct? 

9 

prepared to be cross examined on the Surgeon General reports? 

10 

A. I don't remember ever seeing or encountering 

10 

A. No, I haven't studied it. 

11 

bladder cancer below the age of 20 or in the 20's. 

11 

Q. If you do study it and you are planning to rely 

12 

Q. Campbell states -- 

12 

upon it will you let Mr. Patrick know so he can advise us and 

13 

A. And I don't recall from my reading what the 

13 

we will have an opportunity to examine you on those? 

14 

lowest one recorded is, but it's probably in Campbell. 

14 

A. Well, I've relied on its thrust and conclusions. 

15 

Q. Campbell states that although bladder cancer can 

15 

I didn't mean to obscure that. I find it persuasive, but as 

16 

occur at any age, even in children, it is generally a disease 

16 

far as the details of the reasoning beyond the conclusions, I 

17 

of the elderly with the median age of diagnosis being 

17 

didn't go into their reasoning. 

18 

approximately 67 to 70 years old. Does that sound accurate 

18 

Q. You didn't go into their reasoning as to why they 

19 

to you? 

19 

believe cigarette smoking was at one time associated with and 

20 

A. That fits with my clinical experience. 

20 

at another time a contributory factor for and then later 

21 

MR. northrip: why don't we take a little break 

21 

caused bladder cancer? 

2L 

and let Sallv and I confer and we mav be getting close to 

22 

A. Nor how thev weighed their evidence or what the 
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1 

arguments were pro and con. I didn't try to dissect that to 


taken.) 

2 

rethink it for them. I accepted the conclusions as being 


BY MR* NORTHRIP: 

3 

highly authoritative. 


Q. Doctor, can you think of any other risk factors 

4 

Q. Do you know when they drew their conclusion that 


for bladder cancer that we have not discussed? 

5 

cigarette smoking caused bladder cancer? 


A. I don't think so. I tried to touch on them, in my 

6 

A. No, as I told you because we all believed it. It 

8 

dissertation. 

7 

was just a matter of taking recognition of something. It was 

9 

Q. Are you aware that cigarette smoking is a 

8 

already pretty well known by the medical profession. 

10 

practice that is becoming more prevalent in blue collar 

9 

Q. When did you believe the Surgeon General 

11 

groups of people as opposed to white color? 

10 

concluded cigarette smoking was a cause of bladder cancer? 

12 

MR. PATRICK: In the United States? 

11 

A. You'd have to ask him, not me. 

13 

MR NORTHRIP: Yes* 

12 

Q. Did you read the conclusions from the Surgeon 

14 

A. No, I wasn’t I didn't track that 

13 

General's report? 

15 

BY MR NORTHRIP: 

14 

A. I did when they came out. And I just reviewed 

16 

Q. You just don’t know where cigarette smokers are 

15 

them briefly when Mr. Patrick sent me an excerpt of the 

17 

found primarily at this point as far as demographics go? 

16 

summary. 

18 

A. I didn't say that I said I’m not aware that the 

17 

Q. And you read those excerpts? 

19 

incidence of smoking is rising among blue collar workers. 

18 

a. Sir, I didn't read the dictionary before I came 

20 

Q. If you review or determine that you're going to 

19 

here or the bible. 

21 

rely upon anything we haven't discussed in your testimony in 

20 

Q. No, I'm not asking you about that. I'm asking 

22 

the Mississippi case will you let us know and we would then 

21 

you about what you are relying on. 



22_ 

_A. I'm relying on the fact that the Surgeon General 
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February 25, 1997 


IN re: HIKE MOORE, 
Attorney General, eat cel.. 
State of Mississippi 
Tobacco Litigation. 


RR33, HMfUtY, LOADHOLT, 

RICHARDSON * POOLE 

Mr, Charles ¥. Patrick:, Jr. 

151 Meeting street 
Suite 600 

Charleston, South Carolina 29402 


Dear Mr. Patrick; 

Please send this witness your copy of the deposition. Save 
then read over. Make any corrections on the attached 
correction sheet and. sign before a notary (nblic. 

Please retain a copy for your own records, forward a copy to 
all attorneys of record and return the original signature 
page and correction sheet to ROBERT E. NORTHRIP, Attorney for 
Defendants, for insertion into the original transcript. 


Susannah L. Goman 


Page 215 

I, SAUL BOYARSKY, M.D., J.D., do hereby state that I 
have read the foregoing questions and answers appearing in 
this transcript of my Deposition; that this is a true and 
accurate report of said answers given in response to the 
questions appearing herein. 

IT IS FURTHER STIPULATED AND AGREED, between 
Counsel, that this Deposition nay be signed before any 


SAUL BOYARSKY, M.D., J.D. 


(REPORTED BY; SUSANNAH L. GORMAN, RfR/CSR) 


CERTI F1CATE 

STATS OF MISSOURI ) 

> SS 

COUNTY OF ST. LOUIS ) 

Before ne personally appeared SAUL BOYARSKY, M.D. 
J.D., known to ne to be the person described in and who 
executed the foregoing instrument and acknowledged to and 
before me that he executed the said 1 n»tnnent in the 
capacity and for the purpose therein expressed. 

WITNESS ny hand and official seal this _^ 

day of_, 1997. 


NOTARY PUBLIC 
STATE OF MISSOURI 


My Comission expires; 
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